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AGENT. 


§115. Lire.—Waiver of Policy Provision Regarding Travel 
by.—Although the agent of the company to receive premiums had 
no right to alter the terms of the policy, yet, having received pre- 
miums upon the condition that the policy should not be forfeited 
by reason of the insured traveling beyond'‘the limits prescribed 
in the policy, the company having received those premiums from 
the agent, and being in court claiming their right to retain them, 
have ratified his acts and waived their forfeiture. 

Germania Life Ins. Co. ts. Rudwig. 

Rep’d Jour’l, p. 603. 7 Ky. C.A 


§116. Fine.—Power of Company to Revoke <Appointment.— 
Complainants were appointed agents of the defendant in this 
State, and continued to act as such from year to year, the State 
Auditor each year, at request of defendant, designating the com- 
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plainants as the defendant’s agents, as required by statute. Be- 
fore the fiscal year of 1881 was closed, defendant revoked the 
agency of complainants. Held, that the appointment was revo- 
cable at the will of the defendant. Held, further, that there was 
nothing in the fact of designating the complainants as defendant's 
agents for the year 1881 by the State Auditor, affecting the right 
of defendant to revoke the appointment at any time. 

Davis vs. Niagara Ins. Co. 

Rep'd Jour’|, p. 592. ‘ U. 8. C. C., ILL. 


ASSIGNMENT. 


§117. Lire.—Rights of Creditors in Wife's Policy Surren- 
dered in Exchange for one Afterwards Assigned.—It is only in case 
of the assignment of a policy of insurance that once belonged 
to the assurer that the question of fraud can arise under the act. 
If the assignment is made in good faith and without fraud, it 
would prevail even against creditors ; but, if not, they could avoid 
it. Where a wife surrenders a policy of insurance on her hus- 
band’s life, and a larger policy is issued to her, and she after- 
wards, through coercion, assigns the policy to a creditor of her 
husband, who pays up the premiums until the husband’s death ; 
Held. that the creditor could not be regarded as an innocent 
purchaser for value, but that he merely took the assignment as 
collateral security for a pre-existing debt or liability. 

MeCutcheon’s Appeal. 


Rep'd Jour’l, p. 697. 


BENEVOLENT SOCIETY. 


$118. Lire.—Construction of Ohio Statute.—Rights of Mem- 
bers.—Duties «f Trustees.—Certificates are Life Insurance Con- 
tracts.—Certificate to Others than Family or Heirs Void.—Cor- 
poratiops organized under the laws of Ohio, are of two classes : 
ist. Those organized for profit, which must have a capital stock 
owned by stockholders, 2d. Those organized for purposes 
other than for profit, consisting of members associated together 
for a lawful purpose. To the second class belong corporations 
formed under the provisions of section 3,630 of the Revised Stat- 
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utes for the mutual protection and relief of its members, and for 
the payment of stipulated sums of money to the family or heirs 
of deceased members. Corporations formed for this purpose, 
though not subject to the provisions of Chap. 10, Title IT. of the 
Revised Statutes, relating to life insurance companies on the 
mutual or stock plan, are subject to all the general provisions of 
Chap. 1, Title II, which apply to corporations formed for pur- 
poses other than profit. After such a company or association 
has been organized and incorporated, the members thereof are 
those mutually engaged in promoting the purposes of the organi- 
zation, and who, by virtue of their relation to the corporation are 
entitled to the mutual protection and relief provided, or whose 
family or heirs are, in case of his death, entitled to the specifie 
relief provided for them. The members of such a corporation 
are the elective and controlling body, authorized to elect trustees 
and prescribe regulations for the government of the same, not 
inconsistent with the laws of the State. Neither the incorpora- 
tors nor the trustees first elected are authorized to adopt a by- 
law or regulation providing that they shal! hold office during life, 
and in case of vacancy, to fill the same by appointment. Trus- 
tees are charged with the duty of faithfully executing the trust 
which the iaw and regulations impose on them. They are enti- 
tled to a reasonable compensation for the service rendered ; but 
any plan or scheme by which money is collected from members 
by assessment, or otherwise, with a view to their individual profit 
and beyond what is necessary to defray the reasonable expenses 
of executing the trust, is a breach of trust. A certificate of mem- 
bership in such a corporation by which the member in considera- 
tion of his payment of a membership fee, apnual dues and a pro- 
rata assessment with his fellow members to pay a sum of money 
to the family or heirs of a deceased member, in consideration of 
which the association at his death stipulates to pay to his family 
or heirs a sum of money, graduated by the number of members 
in his class, is a contract of life insurance. 
Commonwealth vs. Wetherbe, 105 Mass., 109. 


Such a contract of insurance to pay in case of a member's 
death “ to himself or assignees ” “to his estate,” “to his exeeu- 
tors or administrators,” or to any person, whether a relation or 
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not, who is not of his family or heirs, is against public policy and 
void, 


State ex rel. vs. Central Ohio Mutual Relief Ass’n, 290 St., 399. 


Slate ex rel. Attorney-General vs. Standard Life Ass'n. 
Rep’d Jour’l, p. 577. Outro 8. C. 


EVIDENCE. 


§ 119. Fire.—Admissibility -f as to Valuation.—Evidence of 
the value of machinery claimed to be destroyed made by a pro- 
fessed expert from mere statements to him by the owner as to 
what the machinery was, where there was no evidence given that 
such machinery was ever in the building was inadmissible. No 
proper foundation had been laid for its admission by first show- 
ing the presence of the articles. Section 1,003 of the N. Y. Code 
of Civil Procedure has no application to exceptions taken upon 
the trial of a common-law action. 

Machen vs. Lamar Ins. Co. 


Rep’d Jour'l,,p. 619. 


PREMIUM. 


$120. Lire.—Jight when Overdue to have Dividend Applied 
in Payment in a Mutual Company.—Evidence of Impaired Health. 
—Usage.—Forfeiture—A_ policy-holder in a mutual life insnr- 
ance company has no right to any portion of the earnings of the 
company until a dividend thereof is declared ; therefore, where 
a premium falls due before such declaration, the policy-holder 
has no right in equity to have applied to the premium the amount 
of an after-Jeclared dividend, although the money divided was 
earned previously to the falling due of the premium, and at that 
time the question of declaring a dividend was under considera- 
tion by the managers of the company. Where the evidence 
showed that out of thirty payments of premiums the company 
had accepted two when overdue from the assured, that the re- 
ceipts given therefor contained a notice that such acceptance was 
an indulgence, and that it was the practice of the company never 
to accept an overdue premium without first inquiring as to the 
health of the assured, and thatit afterwards refused to accept an 
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overdue premium in the case in question: Jild, that it was er- 
ror to exclude evidence showing that at the time of the refusal 
the assured’s health had become impaired by dissipation, and 
the reason the premium was refused. 

Helme vs. Ins. Co., 11 P. F. S., 107. 

Mutual Life Ins. Co. vs. Girard Life Ins. Co., Adm’r. 

Rep’d Jour’l, p. 640. 


PREMIUM NOTE. 


$121. Fme— Construction of Term of Contract in Case of 
Installment Note.—Cancellation.—Where the application is for a 
term of five years, and the installment note provides that in case 
of non-payment of any one of the installments the policy shall 
be void until revived, and the whole amount of the installment 
unpaid shall be considered as earned, and the policy provides, as 
usual, for cancellation, and there are other provisions referring to 
the policy as a five-year contract, it is a policy for five years, and 
not an annual, renewable contract. 
Canffield vs. Continental Ins. Co. 
Rep’d Jour'l, p. 639. 


REPRESENTATION. 


§122. Lirr.—And Warranty.—Other Insurance.—Represen- 
tations of an applicant for insurance, which did not affect the 
risk, and which could not have influenced the action of either 
party in making the contract, although untrue, will not forfeit the 
policy, if made in good faith, even though the representations be 
made a part of the contract, and it provides that the policy shall 
cease if they be found in any respect untrue. In this case, the 
insured stated that he was insured in another company for $5,000. 
He had been insured in that company for $10,000, but the policy 
had ceased by reason of his failure to pay a premium. Held, 
that this untrue statement did not forfeit the policy. 

May on Ins., 111, 112; Galbraith’s Adm’r vs. Arlington Mut. Life Ins. 
Co., 12 Bush.; Continental Ins. Co. vs. Wall, Ky. C. A., distinguishing 
Miles vs. {Connecticut Mut. Life Ins. Co.,3 Gray ; Campbell vs. New 
England Life Ins. Co., 98 Mars.; Conover vs. Massachusetts Life Ins. Co., 
8 Dillon, 321 ; Anderson vs. Fitzgerald, 4 Home on Trust Cases, 
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The act of February 4, 1874, which provides that the state- 
ments of the insured shall not be deemed warranties, was but de- 
claratory of the law, as it then existed in this State, and the case 
of the Farmers’ and Drovers’ Insurance Company vs. Curry, 13 
Bush, in so far as it holds that that statute applies only where 
the policy is silent as to the effect of the statements of the in- 
sured, is overruled. 

Germania Life Ins. Co. vs. Rudwig. 


TAXATION. 


§123. Fire.—LHffect of Error in Valuation.—Courts cannot 
convert themselves into assessors of property for purposes of 
taxation, and re-assess in every case where the assessor has erred 
in his judgment as to the value of property, even if the taxpayer 
has notified the assessor that the true value is less than that 
fixed in the assessment, and the collection of a tax will not be 
enjoined merely because of an erroneous judgment as to the valua- 


tion of the property, or for a mistake in deducting the proper 
amount of exemptions, where no fraud is shown. 
Traders’ Ins. Co, vs. Farwell. 


Rep’d Jour’l, p. 589, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


HERBERT. ) 


vs. > 


MUTUAL LIFE INS. cos) 


Equity has jurisdiction to enforce the performance of a contract to deliver a 
policy of insurance, and having taken jurisdiction for that purpose, will, 
in case there has been a loss or death, retain it for the purpose of decreeing 
payment of the policy. 

A contract to issue a plain life insurance policy upon the life of the applicant 
for $15,000 payable to his wife, according to the form in use by the com- 
pany, is sufficiently certain to be enforced ; andif there is any extrinsic rea- 
son why it should not be enforced, as that it was procured by-fraud or false- 
hood, it must be set up as a defense. 


Ws. H. Hormes, for Plaintiff. 
Tuos. N. Strona, fur Defendant. 


* Decision rendered July 19, 1882. From Central Law Journal. 
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Derapy, J. 

This suit is brought to enforce a contract for the delivery of a life 
insurance policy for the sum of $15,000, and for a decree that the de- 
fendant pay the same to the plaintiff. 

The bill alleges that the defendant on June 11, 1878, and since, 
was, and has been a corporation organized under the laws of New 
York, and doing a life insurance business in Oregon ; that on said 
day, Oliver Herbert, of Marion County, Oregon, the husband of the 
plaintiff, applied to the agents of the defendant in said county for in- 
surance upon his life of $20,000, payable to the plaintiff, and paid 
them the first quarter’s premium thereon, to wit : $105.60, which 
sum was by them forwarded to the defendant upon the condition 
“that if the amount of the risk should be reduced, a proportionate 
share of the premium should be refunded,” and if the whole applica- 
tion should be rejected, it would all be refunded ; that subsequently 
the defendant rejected $5,000 of said application, and on August 26, 
1878, remitted to said Herbert $26.40 of said payment, and “ac- 
cepted, received and retained ” the remaining $79.40 as the premium 
upon the first quarter of such insurance, and in consideration thereof 
“did insure the life of said Herbert from such time in the sum of 
$15,000,” payable upon the death of said Herbert to the plaintiff ; 
and also agreed “to issue and deliver unto said Herbert a ‘plain life 
insurance policy’ upon his own life according tothe customary fcrm 
adopted and in use by the defendant for said sum payable as 
aforesaid,” which agreement it has hitherto neglected and refused 
to perform ; that about September 8th, 1878, at said county, suid 
Herbert died, and the plaintiff thereupon demanded of the defend- 
ant said policy and payment of said insurance, which was refused ; 
and that, by reason of the refusal to issue said policy, the plaintiff 
is unable to “enforce her rights in an action at law,” wherefore 
she brings this suit and prays the defendant may be required to de- 
iiver to her “a plain life insurance policy” upon the life of said 
Herbert for the sum aforesaid, to take effect from the date of the 
contract aforesaid, and payable to the plaintiff, and for a decree 
against the defendant for said sum of $15,000, with interest. 

The defendant demurs to the bill, because: (1) The plaintiff upon 
the case stated is not entitled tothe relief prayed for ; (2) The 
policy is not sufficiently described ; and (3) The plaintiff has an 
adequate remedy at law. 

The jurisdiction of the court of equity to compel the specific per- 
formance of a contract for insurance is well established. The policy 
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can not be obtained by an action at law, although one might be 
maintained upon it for the insurance after it is issued. But a court 
of equity having taken jurisdiction for the purpose of compelling 
the delivery of the policy, will retain it where there has been a loss 
or death, both to avoid expense and because the latter relief is a 
mere incident of the former. Angell on F. & L. Ins., sec. 34; Per- 
kins vs. Washington Ins. Co., 4 Cow., 645; Carpenter vs. M. 8. Ins. 
Co., 4 Sand. Ch., 408; Brigger vs. S. I. Ins. Co., 5 Saw., 304. 

Nor does there appear to be any uncertainty as to the nature of 
the contract or the form or effect of the policy, as stated in the bill. 
The agreement was for “a plain life insurance policy” upon the life 
of the deceased for $15,000, payable to the plaintiff “according to 
the customary form adopted and in use by the defendant,” for which 
it was paid and had received one quarter’s premium. 

If there is any reason not appearing on the face of the bill why the 
defendant should not be compelled to perform its contract, as 
that it was procured by fraud or falsehood, the defendant can set it up 
as a defense. 

The demurrer is overruled. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


November Term, 1881. . 


Appeal from the Vanderburg Circuit Cowl. 


TNA LIFE INS. CO. 
vs. 


JOHN W. NIXON.* 


Appellee in his complaint alleged that he had been discharged without cause 
as the agent of appellant, that there was due him for renewal policies 
theretofore collected $125, and that he had secured policies upon which the 
annual premiums paid appellant are $8,000, and the commission thereon 
$400 per annum. The complaint is certainly good as to the $125, and if a 
complaint entitles the plaintiff to some relief it will be upheld, though it 
may not entitle him to all the reiief prayed for. 

In a case like this the party must combine in one action claims for past ser- 
vices and for damages that are prospective in their character. 

The reply to the fourth answer shows a contemporaneous construction of the 
contract by the parties, and courts will enforce such a construction. 

It was competent for witnesses skilled in matters of insurance and familiar 
with the value of renewals of policies, to state the value of the appellee’s 
contract. 

There are many cases sustaining a right to prospective damages of a character 
not more speculative or conjectural than those here claimed. 

Merely prospective profits cannot as a general rule be recovered, but the ap- 
pellee claims for services already rendered, and from which appellant has 
denied a present benefit, and will probably derive future benefits. The 
only question for the future to solve is, how many policy-holders will renew 
and pay premiums? This probability is, like all others of an analogous 
character, to be determined upon evidence. 

Judgment affirmed. 


Exuiorr, Cu. J. 
The complaint of the appellee alleges that in May, 1860, he was 
appointed appellant’s agent at Evansville ; that by the terms of the 
* Decision rendered May 15, 1882. 
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contraét, he was to solicit insurance ; that he was to receive as com- 
pensation for his services fifteen per cent on the first premium paid 
by the person insured, and five per cent on each renewal premium ; 
that this agreement was an oral one until April 24th, 1874, when it 
was reduced to writing, but no change was made in the terms of the 
agreement, except that the compensation was increased ; that it was 
also provided in the contract that the contract was to continue so 
long as the appellee properly discharged his duties ; that he secured 
a great number of policies ; that there was due him for renewal pre - 
miums theretofore collected one hundred and twenty-five dollars ; 
that he was dismissed without cause and in violation of the terms of 
his contract ; that at the time of his dismissal there were policies 
outstanding which had been secured by him under the contract, upon 
which the annual premiums paid to appellant are $8,000 per annum ; 
that the commission thereon is $400 per annum, and that if appellee 
had not been wrongfully dismissed he would have been entitled to 
receive that sum from the appellant. 

It is objected that the complaint is bad because the damages 
claimed are too vague, remote and conjectural to be recoverable. 
The complaint is certainly good as to the sum of $125, the amount 
of the commission upon premiums collected prior to the dismissal, 
and this would make the complaint strong enough to repel the de- 
murrer, for if a complaint entitles the plaintiff to some relief it will 
be upheld, although it may not entitle him to all the relief prayed. 
Bayles vs. Glenn, 72 Ind., 5. An agent who is wrongfully dismissed 
from service may maintain an action for a breach of contract. He 
may sue at once and is not bound to wait until wages or compensa- 
tion would have accrued had the contract not been broken. Indeed, 
the law is that he cannot split his demand into parts, but must com- 
bine in one action claims for past services and for damages resulting 
from the breach of the contract, although they are prospective in 
their character. Richardson vs. Eagle Machine Works (this term). 
In Ensworth vs. New York etc. Co., 1 Biglow, Ins. Cases, 645 ; and 
Lewis vs. Atlas Ins., 61 Mo., 534, the principle is applied to causes 
very like the present. 

It may be true, as appellant asserts, that it had a right to dismiss 
the appellee at any time, and yet a right of action still exists. It 
would exist, beyond all question for the commission upon the pre- 
miums collected prior to the dismissal, and in our opinion is-not re- 
stricted to such commissions only. 

The services of the agent in securing policies upon which future 
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premiums would, in the ordinary course of business, be recfived by 
the appellant, were of value, and that value should be paid to the 
agent. The service rendered by the agent gave him some claim for 
compensation, although the payment of the premiums would not be 
made until some time inthe future. Ifthe employment had con- 
tinued, the contract would have supplied the measure of compensu- 
tion, but the termination of the employment did not cut off all rights 
to compensation. What the measure of damages shall be is a ques- 
tion not to be determined upon the complaint. We are clear that 
the complaint shows a right to recover commission upon the pre- 
miums collected prior to dismissal, and also to special damages of a 
prospective character. 

The fourth paragraph of the answer alleges that the appellee, in 
violation of the terms of his contract, failed to account for and pay 
over mongy as soon as he collected it, and, at the time of his dis- 
missal, he had in his hands $119.92 of appellant’s money. 

The appellee replied that he had been directed to make and trans- 
mit a monthly report to the general agent of the company and to re- 
tain the money collected until a draft was drawn upon him by the 
general agent, that the money in his hands had been reported and 
was held subject to draft, and that he was ready and willing to pay 
over the money whenever drawn upon. It was further alleged that 
the practice was a uniform one and had existed since the commence- 
ment of the agency. The reply is good. It shows a contemporane- 
ous construction of the contract by the parties. It is proper to 
show how contracting parties have themselves construed a contract 
by their acts, and courts will enforce the construction adopted by 
them. Reissner vs. Oxley et al. (this term); Johnson vs. Gibson 
(this term) ; Phoenix Ins. Co. vs. Hinesley, 75 Ind., 1. If appellee 
presumed the course directed by the appellant, and the practice was 
uniform and continuous, he certainly was guilty of no wrcng justi- 
fying a dismissal. 

The reply is not a departure. A replication which fortifies the 
complaint or which does not quit the original cause of action but 
avoids an answer, is not bad for departure. The appellee alleged 
that he was dismissed without cause ; the appellant answered that 
there was cause and set it forth, and the reply shows that the allega- 
tions of the answer do not constitute a defense. The reply does not 
depart from the cause of action declared on Kimberlin et al vs. Car- 
ter, 49 Ind., 111. 

Witnesses shown to be skilled in matters of insurance, and to be 
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familiar with the values of renewals of policies, were allowed to state 
the value of the appellee’s contract. We think the evidence was 
competent. Now, expert witnesses may give opinions upon matters 
of value. Bowen vs. Bown, 74 Ind., 470 ; Johnson vs. Thompson, 72 
Id., 167. 

It is certainly competent for skilled witnesses to give opinions up- 
on matters of value in cases where the thing to be estimated has a 
peculiar value, and where, as in this case, the value can only be 
known to persons skilled in a particular business or profession. In 
the present case no one who had notaknowledge of the probabilities of 
human life, and of the average number of renewals in a stated num- 
ber of policies could form or express an intelligent opinion of the 
value of the appellee’s contract at the time of the breach. 

It may be that the questions as asked were too broad in that they 
might have allowed room for speculation as to what future business 
the appellee would probably have secured. But the court instructed 
the jury that “Some evidence has been, or may have been given, 
touching the value of the contract in respect to policies of insurance 
which the plaintiff might have obtained subsequent to the time of 
his removal, and in respect to the commission which he might have 
received under his contract from premiums on such policies. 

I direct you not to consider any such policies or the interest of the 
plaintiff in such policies. 

You will consider only the plaintiff's interest in such policies as 
were actually in force at the time the plaintiff was removed from the 
agency in case he was wrongfully removed.” And this we think pre- 
vented any improper effect from being ascribed to the evidence elic- 
ited by the questions. 

We find upcn examining the evidence that the grounds upon 
which the op‘nions of the experts were based were fully stated to the 
jury, and that the opinions (of the experts) really rested upon calcu- 
lations of the value of policies actually secured before the dismissal. 
We find, too, from an examination of the answers to interrogatories 
returne1 by the jury that their estimate of damages was based ex- 
clusively upon the commission due for premiums collected, and upon 
policies actually procured and in force before and at the time of the 
time of the dismissal of the appellee. The record aflirmatively 
shows that no harm resulted to appellant, for the reasons that the 
court in its instructions carefully and clearly limited the jury to the 
consideration of competent evidence, and the jury obeyed the in- 
structions given them. 
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There was no error in refusing the first instruction asked by the 
appellant, if it was not true, as asserted, that the appellant might dis- 
charge the appellee at any time without cause ; it could not by exer- 
cising that right deprive him of compensation previously earned. 
Although a principal may have a right to dismiss his agent, the dis- 
missal cannot operate to deprive the agent of what is due him for 
past services. The appellee was undoubtedly entitled to compensa- 
tions upen premiums collected before his discharge. Whether, if 
rightfully dismissed, he was entitled to commission upon renewal pre- 
miums, is a question we need not, and do not decide, but whether en- 
titled to such renewal premiums or not, the instruction was entirely 
too broad, for it would, if given, have conveyed the impression that 
the right to discharge. precluded any recovery. The instruction 
asked was likely to mislead the jury, even if the right to dismiss be 
conceded, and such instructions should not be given charginy the 
jury, section 91. Instructions must not only assert propositions of 
law correctly, but they must be so framed as to be applicable to the 
particular case made by the evidence. Bissot vs. State, 53 Ind., 408. 

The refusal of the court to give the sixth instruction asked by the 
appellant is not assigned as a cause for a new trial, and consequently 
no question is presented for our consideration. It is a familiar rule 
of practice that a party who desires to present a question upon a 
ruling refusing an instruction, must assign the ruling as one of the 
grovns for a new trial. It is claimed that the court erred in deny- 
ing appellant’s motion for a judgment upon the answers to interrog- 
atories returned by the jury. We copy such of the interrogatories 
and answers as are necessary to a full apprehension of the questions 
presented :— 

“Ts not the claim of plaintiff for damages in this action based upon 
the following conditions and contingencies, viz.: 1st. That the plaint- 
iff will live and be able to perform the necessary labor of collecting 
renewal premiums and remitting the money for the same to the de- 
fendant? Yes. 2d. That the policy-holders will live? Answer. 
Yes. 3d. That the policy-holders will continue to pay their renewal 
premiums? Ans. Yes. 4th. Are not the damages sought to be re- 
covered dependent upon the above conditions and contingencies. 
Ans. Yes. 5th. Are not the damages speculative, uncertain and 
conjectural. Ans. No. 6th. How many policies obtained by the plaint- 
ff were in force on the 21s: day of April, 1874? Ans. One hund:ed 
and forty-six. 7th. How many new policies were obtained by plaint- 


iff from April 21, 1874 to May 1, 1879? Ans. Four. 8th. How 
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many policies obtained by plaintiff were in force on the first day of 
May 1879? Ans. Eighty-eight. 9th. Does not the value of plaint- 
iffs contract depend upon the value of the renewal premiums? Ans. 
Yes.” 

It is argued that these answers show that the damages are pro- 
spective, speculative end conjectural, and are not recoverable. 

There are many cases closely analogous to the present, sustaining a 
right to prospective damages of a character not more speculative or 
conjectural than those here claimed. 

In the familiar class of cases where recovery is sought for per- 
sonal injuries, damages are estimated upon the capacity of the in- 
jured person to earn money, the probable continuance of that capac- 
ity and the duration of life. City vs. Gaston, 58 Ind., 224; Pemn. 
Co. vs. Lilly, 73 Id., 352. In estimating the value of a dower inter- 
est, and of a wife’s inchoate right, the probable duration of human 
life is taken into account ; and for the purpose of ascertaining that 
probability, resort may be had to life tables or to the testimony of 
expert witnesses. Martin vs. Merritt, 57 Ind., 34; Santer vs. Hud- 
son, 66 N. Y., 50; Plumb vs. Schell, 55 N. Y., 592; McKeny vs. 
Yorken, 27 Il., 160. 

So, where the value of an annuity is in issue, probabilities of a 
like nature are to be considered, and testimony of expert witnesses 
is admissible to prove the probable duration of life. Romley vs. 
R. R. Co. 8 Exe., 221; 8S. O. 8 Uriak. Eng., R. 293. Where an infant 
child is killed, the probability of his living, and his capacity to serve 
the parent are to be taken into account in estimating damages. H. 
& G. N. R. R. Co. vs. Miller 49 Tex., 322; Oakland vs. Field 48 Penn. 
St., 327. So, where the promise is to support the plaintiff for life, 
he may recover damages for a breach, and in computing the amount 
of recovery it is proper to consider the probable duration of life. 
Feles vs. Hemenoy, 64 Me., 373; Sibley vs. Rider, 54 id., 463. But 
we need not further examine analagous cases, for there are several 
well considered cases directly in point. In Hercules Mutual Life 
Ins. Co. vs. Bunker, 77 N. Y.. 435, it was held upon a contract very 
like that here under examination, that damages were recoverable a3 
for an entire breach, and that the commission upon future renewals 
should be taken into account, the court declared that “in the ab- 
sence of all evidence, the presumption is in favor of the existence, 
rather than the lapse or cancellation of a policy.” In Lewis vs. The 
Atlas Ins. Co., 61 Mo., 534, a contract remarkably similar to the one 
under mention was before the court, and it was held that the agent 
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had an interest in the renewal premiums, and that it should be so 
considered in estimating damages. It was said : “By the use of the 
statistical tables and comparisons, a remarkable degree of accuracy 
is obtained, and where a conuection ceases between an agent and the 
company, it is the only mode of ascertaining or adjusting the agent's 
interest. The calculation by the actuary has been reduced to scien- 
tific principles, and it must be resorted to, else there would be a 
failure of justice on the one hand cr on the other ; the damages 
would be purely speculative.” In Elsworth vs. The New York Ac. 
Co., supra, the same question came before the court, and it was held 
that the probuble duration of the policies might be proved, and that 
the agent was entitled*to recover the full value of the stipulated 
commissions. 

It is no doubt true that merely prospective profits cannot, as a 
general rule, be recovered ; but the appellee does not claim pro- 
spective profits ; he claims the value of services already rendered, 
and from which the appellant has already derived a present benefit, 
and from which it is probable future benetits will also be derived. 

The Niagara Ins. Co. vs. Greene, 71 Ind. Itis also true that merely 
speculative or conjectural damages cannot be recovered ; but appel- 
lee’s damages are not merely speculative. He had s2cured policies 
‘upon which there is a very strong probability that renewal premiums 
will be paid. 

The act which secured the policies has been performed, and the 
policies are in existence. The bases of the right to damages exist. 

It is not to be built inthe future. The only question for the fut- 
ure to solve is how many policy-holders will renew and pay pre- 
miums, or how many policies will lapse. This probability, like all 
others of an analogous character, is to be determined upon evidence, 
certainly is not attainable, but this may be said of all kindred ques- 
tions ; because absolute certainty is not attainable is no reason for 
rejecting all claims to recovery. If certainty were to be taken as the 
criterion, there would be few cases indeed where there could be any 
recovery at all. 

Judgment affirmed. 
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SUPREME COURT OF OHIO. 


Quo warranto. 


STATE OF OHIO, ex Ret. THE eres 


3. ) 
STANDARD LIFE ASSOCIATION OF AMERICA.* ) 


Corporations organized under the laws of Ohio, are of two classes: 1st. Those 
organized for profit, which must have a capital stuck owned by stockhold- 
ers. 2d. Those organized for purposes other than for profit, consisting of 
members associated together for a lawful purpose. To the second class be- 
long corporations formed under the provisions of section 3630 of the Re- 
vised Statutes, for the mutual protection and relief of its members, and for 
the payment of stipulated sums of money to the family or heirs of deceased 
members. 

Corporations formed for this purpose, though not subject to the provisions of 
Chap. 10, Title II. of the Revised Statutes, relating to life insurance com- 
panies, on the mutual or stock plan, are subject to all the general provisions 
of Chap. 1, Title II, which apply to corporations formed for purposes other 
than profit. 


After such a company or association has been organized and incorporated, the 
members thereof are those mutually engaged in promoting the purposes of 
the organization, and who, by virtue of their relation to the corporation are 
entitled to the mutual protection and relief provided, or whose family or 
heirs are, in case of his death, entitled to the specific relief provided for 
them. 

The members of such a corporation are the elective and controlling body, au- 
thorized to elect trustees and prescribe regulations for the government of 
the same, not inconsistent with the laws of the State. Neither the incor- 
porators nor the trustees first elected are authorized to adopt a by-law or 
regulation providing that they shall hold office during life, and in case of 
vacancy, to fill the same by appointment. 

Trustees are charged with the duty of faithfully executing the trust which the 
law and regulations impose on them. They are entitled to a reasonable 
compensation for the service rendered; but any plan or scheme by which 
money is collected from members by assessment, or otherwise, with a view 


* The figures in detail given in the opinion are omitted. Case of State of Ohio vs, Middle. 
burgh Mutual Aid Association was decided at the same time and on the same grounds, 
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to their individual profit, and beyond what is necessary to defray the rea- 
sonable expenses of executing the trust, is a breach of trust. 

A certificate of membership in such a corporation by which the member, in 
cousideration of his payment of a membership fee, annual dues and a pro- 
rata assessment with his fellow members to pay a sum of money to the fam- 
ily or heirs of a deceased member, in consideration of which the associ- 
ation at his death stipulates to pay to his family or heirs a sum of money, 
graduated by the number of members in his class, is a contract of life in- 
surance. 

Such a contract of insurance to pay in case of a member’s death ‘to himself 

or assignees” ‘to his estate,’ ‘to his executors or administrator,” or to any 
person, whether a relation or not, who is not of his family or heirs, is 
against public policy and void. 


The object of this action is to oust the defendant, a corporation or- 
ganized under section 3630 of the Revised Statutes, from its fran- 
chise to do business as an insurance company, on the co-operative or 
assessment plan, as authorized by said section. The ground alleged 
is, misuse of its corporate privileges, and the exercise of rights and 
privileges not conferred by law. Among other things, it is specified 
as grounds for the judgment of ouster, that this company has issued 
certificates of membership for the payment of stipulated sums of 
money for members’ benefit, instead of the benefit of his family or 
heirs, as the law authorizes ; that it has issued such certificates to 
very aged and infirm persons without regard to their prospects of 
life ; that it has issued them for the benefit of cousins, sons-in-law, 
and other relatives who are not of the family or heirs of such mem- 
ber ; that it has delayed the approval of proofs of death, and mak- 
ing the proper assessments to pay in case of death ; and that it has 
treated others than the family or heirs as beneficiaries, making as- 
sessments against them, and looking to them, and not to the mem- 
bers, for payment. The answer puts in issue these allegations, and 
avers that the defendant is doing a business authorized by law. * * 

The facts developed by the evidence on the hearing and from the 
books of the company, so far as necessary to be stated, will be found 
in the opinion in connection with the several points considered. 


Jounson, J. 

This association was incorporated September 1, 1880. The record 
of the company shows that seven persons, to wit: D. R. Johnson, 
W. H. Carter, J. B. Netscher, Jerry Shank, Geo. W. Cole, S. W. An- 
derson and John F. Wood, met on that day in Mansfield for the pur- 
pose, as is stated, of organizing an association “to furnish mutual 
protection and relief to its members,” under section 3630 of the Re- 
vised Statutes. Mr. Anderson was made chairman of the meeting, 
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and he thereupon presented a plan of operations, which was unani- 
mously adopted. 

What that plan was does not appear from the record of the com- 
pany, but is subsequently disclosed in the proceedings and acts of 
the association. 

At the same meeting, those present drew up, and five of them ex- 
ecuted, articles of incorporation, which were subsequently authenti- 
cated and filed with the Secretary of State, under which they became 
a body corporate. 

Before adjourning, and of course before they had become, incor- 
porated, these seven persons, proceeded to elect themselves “ ofticers 
and trustees” of the association for one .year, giving to each an of- 
fice, and also appointed an executive committee from among them- 
selves. 

It appears that by-laws were also adopted, but the record of the 
trustees is silent as to their provisions. 

This record and the books of the association show they proceeded 
to transact business as a corporation soon after. : 

The certificate of incorporation after stating the name and place of 
business, states the purpose of the association to be “to receive: 
money, either by voluntary donation, or contribution, or to collect 
the same by assessment of its members, and to distribute and ap- 
propriate the same to the family or heirs of its deceased members, 
in such manner as may be prescribed by the rules and regulations 
of the association, not inconsistent with the laws of Ohio, and so as 
to carry out the objects and purposes of the association as above ex- 
pressed.” The section of the Revised Statutes authorizing such a 
corporation is as follows :— 

“Sec. 3630. A company or association may be organized for the 
mutual protection and relief of its members, and for the payment of 
stipulated sums of money to the family-or heirs of the deceased 
members of such company or association, and may receive money, 
either by voluntary donation or contribution, or collect the same by 
assessment on its members, and may distribute, invest and appro- 
priate the same in such manner as it may deem proper ; but the ag- 
gregate sum stipulated to be paid to the family or heirs of any mem- 
ber at his decease shall in no case exceed seven thousand dollars, nor 
shall any assessment on account of the death of any member be 
made against any surviving member exceeding one fifth of one per 
centum stipulated to be paid to such survivor at his decease, and such 
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association shall not be subject to the preceding section of this 
chapter.” 

It will be noticed that this section authorizes such corporation for 
mutual protection and relief of its members, and also for the pay- 
ment of stipulated sums of money to the family or heirs of deceased 
members. The certificate of incorporation is silent as to furnish- 
ing mutual protection and relief to members. It limits the scheme, 
so far as relief is concerned, to the distribution of its funds to the 
family or heirs of deceased members. It does not purport, there- 
fore, to afford any relief or protection to its members, but only to 
provide for their family or heirs, after their decease. It is in no 
sense, therefore, according to the charter, a mutual aid association to 
members, but a mutual insurance company, of members for the ben- 
efit of the family or heirs of members. It has issued what are 
termed certificates of membership, but the real nature of the con- 
tract is that of insurance. The so-called member, for in fact he is 
not treated as a member of the corporate body, contracts to pay an 
admission fee and annual dues of specified amounts, and a stated as- 
sessment, for each death in the class to which he belongs, in consid- 
eration of which, the company agree to pay his beneficiary named, 
the assessment collected (less the deductions stated hereafter), not 
exceeding the amount of insurance named in the certificate which is 
either $2,000 or $3,000. 

In Commonwealth vs. Wetherbe, 105 Mass., 149, it was held, that 
sucu a contract was one of insurance, whatever be the terms of pay- 
ment of the consideration by the assured, or the mode of payment 
of the sum to be paid in the event of loss, and although the object 
of the insurer, in making the contract is benevolent and not specu- 
lative. 

It was further held in that case that it was none the less a contract 
of mutual insurance because the amount to be paid is not a gross 
sum, but one graduated by the number of members, not because a 
portion of the premiums are to be paid, upon uncertain periods of 
the death of members, nor because in case of non-payment of assess- 
ments, the contract provides no mode of enforcing payment thereof, 
but merely declares the contract forfeited. 

From the specific terms of the charter, as well as from the tenor 
of certificates of membership, the contract entered into is one of 
insurance on the lives of members and not one for the mutual pro- 
tection and relief of its members. 

Whether it is competent to become a corporation for that single 
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purpose, when the statute authorizes such corporations for the 
double purpose of mutual protection and relief of its members, and 
also for life insurance for the benefit of the family or heirs of such 
members, is a question we need not now stop to answer, as the peti- 
tion admits that the association was duly incorporated. 

Section 3630 provides, however, that these corporation shall not be 
subject to the preceding sections of the chapter relating to life in- 
surance companies “on the mutual or stock plan” (chap. 10, sections 
3587 to 3629, Rev. Stat.) 

This leads to the inquiry, to what extent they are regulated by 
law, and to what extent such associations may adopt their own rules 
and regulations. 

Though not subject to the provisions relating to life insurance in 
chap. 10, they are subject to the general provisions relating to cor- 
porations found in chapter 1 of title 11 of the Revised Statutes. 
That chapter provides for two classes of corporations, (1), those for 
profit which must have a capital stock, and (2), those not for profit, 
which need not have such capital stock. 

If it is of the first kind, its name must begin with “The” and end 
with “Company ” and in such kind, the place of business and pur- 
pose for which it is formed must be stated in the certificate. R. S. 
Sec. 3226. 

By Sec. 3240 a majority of the subscribersto the articles of incor- 
poration of a corporation, other than for profit, may elect not less 
tuan five trustees, who shall hold their offices till the next election, 
or until their successors are elected and qualified. In the case at 
bar, the incorporation elected seven trustees for one year. 

By section 3246 unless the regulations otherwise provide, the an- 
nual election for trustees or directors (this section applies as well 
to corporations not for profitas those for profit), is on the first Monday 
in January of each year. It further contemplates that the elective 
body consists of the “members” of this corporation in those not for 
profit, and the “ stockholders” in those for profit. 

Section 3429 provides that every corporation may adopt a code of 
regulations for its government, not inconsistent with the laws of this 
State. 

Section 3250, authorizes the trustees or directors of a corporation 
to adopt a code of by-laws for their government, not inconsistent 
with the regulations of the corporation, or the constitution and laws 
of the State, and may change them at pleasure ; but section 3251 re- 
quires that regulations may be adopted or changed by thé assent in 
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writing of two thirds of the stockholders, or if there is no capital 
stock, of the members, or by a majority of the stockholders or mem- 
bers at a meeting held for that purpose, of which due notice is given. 

By section 3252, a corporation, by its regulations, when no other 
provision is specially made in this title may provide, 1st, for the time, 
place, etc., of meeting ; 2d, the number of stockholders or mem- 
bers to make a quorum ; 3d, the time for the election of trustees or 
directors ; 4th, the duties and compensation of officers ; 5th, the 
mode of filling, and tenure of office of all offices, other than trustees 
or directors ; and 6th, the qualification of members, when the cor- 
poration is not for profit. ‘ 

By section 3261, the trustees of corporations, other than for profit, 
are made personally liable for all debts by them contracted. 

These are the chief provisions of the statute relating to corpora- 
tions other than for profit. 

We are of opinion—Ist, that associations incorporated for the pur- 
pose named in section 3630, are corporations other than for profit, 
and hence any plan or scheme, which is intended to earn profits for 
its trustees, managers or agents, is in violation of law. 

2d. That the members of such a corporation, and not the incor- 
poration nor the first board of trustees elected by them, are the 
elective body. These members and not the trustees or incorporators 
are authorized to elect trustees and adopt regulations for the gov- 
ernment of the corporation in the transaction of its business. Hence 
the trustees are the chosen agents of the members. They have no 
authority to adopt or alter regulations, nor to prescribe their terms 
of office, though they may make by-laws for their government and 
change them at pleasure. 

The facts in this case show that this association has been orgenized 
and is doing business in direct violation of these provisions of law. 

I. The members of the corporation have had no voice in the elec- 
tion of trustees or in the management of its affairs. The incorpor- 
ators at the first meeting to organize clected themselves trustees for 
one year. At the end of that year these same trustees re-elected 
themselves. The meeting, as the record shows, was the annual meet- 
ing of the trustees, and all being present. , 

On the 25th of January, 1882, they adopted a new code of “By- 
laws, rules ani regulations,” by which they provided, that they 
should hold office during life,and in case of vacancy by death or res- 
ignation or removal for good eause, which could be done by a ma- 
jority vote, such vacancy should be filled by the remaining trustees. 
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Thus they arrogated to themselves all authority. They made regu- 
lations and conducted the whole business on the theory that the 
members had no voice. They were under no obligations to become 
members, and most of them were not. 

They thus became a perpetual body invested with all the rights, 
franchises and powers which the statute vested in the members. 

II. The plan upon which the business has been done, was to make 
money for these trustees and their agents. 

These self-constituted trustees clothed themselves with supreme 
and perpetual power, and then proceeded to manage their self-im- 
posed trust for their own interest, and at the expense of their over- 
confiding members or their speculative beneficiaries. I am aware 
this is a serious charge, but it is not made without the most convinc- 
ing evidence, taken from the books and papers of the company. 

The statute contemplates the organization of associations for mu- 
tual protection and relief of members, and for the payment of stipu- 
lated sums to the family or heirs of its. deceased members. They 
are authorized to receive donations and voluntary contributions for 
such relief and protection ; also to raise by assessment of its mem- 
bers sums of money to be appropriated to the family or heirs of a 
deceased member. By the table of rates and under the pretense 
that they were providing for the necessary and reasonable expenses 
of administering the trust, they have collected from the so-called 
members by assessment and otherwise, or quite as often from some 
beneficiary having no insurable interest in such member, but who 
is induced by speculation, large sums of money beyond the amount 
that was paid to the family or heirs, or that is required to pay the 
expenses of the trust. From the date of organization, September 
Ist, 1880, to April 15th, 1882, the association received the following 
sums from members or speculative beneficiaries: * * Total re- 
ceipts, $99,882.31. * * Total disbursed to members and beneficia- 
ries out of assessments, $55,185.76. Leaving a balance for “ ex- 
penses,” $44,696.55. 

The above $99,882.31, paid by members, is exclusive of amounts 
which they paid to agents as admission fees, and which they retained’ 
as commissions. * * 

The $55,185.76 which was appropriated as contemplated by the 
statute, cost the members or their speculative beneficiaries, $173,- 
008.05. 

Of the $44,696.55, which came into the hands of the association, 
there was: * * Total salaries $23,931.15. 
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That these so-called salaries were only so in name, and a mere de 
vice in lieu of profits, is plain. 

There is a by-law which provides that the “expense fund” shall 
be created by the payment of membership fees, annual dues, and 
“any residue left of an assessment after the payment of beneficiary 
claims,” and that it shall be used in defraying expenses and salaries 
of officers, and “any other claim that shall receive the approval ot 
the executive committee.” 

The temptation to increase the residue of an assessment by settling 
with the beneficiary at the lowest possible figure is very great, ana 
the power of the executive committee over this fund to pay “any 
other claim” than “expenses and salaries,” (what other legitimate 
claim there could be is hard to imagine,) is too great to secure the 
faithful administration of a trust, and so the sequel proves. 

Another device to create an expense fund appears from the books. 

The certificates of membership as they were originally issued, ex- 
pressed on their face that 20 per cent collected on death assessments 
was to be deducted to pay the expense of collection. This caused 
complaint, owing, as the minutes show, “to a wrong construction ;” 
so it was struck out and the by-law was so amended as to provide 
that the beneficiary should receive three dollars for each member 
that paid his asessment, not exceeding the amount of the policy. 
New certificates, with the 20 per cent clause struck out, were or- 
dered to be issued in lieu of the old ones. * * 

I have examined numerous entries on the books, showing that over 
thirty per cent has been deducted from the death assessments, which 
was collected of members. It is no surprise, therefore, that about 
45 per cent of the amount received by the company went to other 
purposes than for the benefit of the family and heirs of members, or 
that $55,000 of insurance received by members cost them $173,- 
000. * * 

When we remember that there had been collected from admission 
fees $11,829.66, from annual dues, $12,035.00, making an aggregate 
$23,054.16 to the credit of “expense fund,” a sum surely large 
enough to defray the expenses of this association, if the trust had 
been faithfully and economically managed, we can but declare that 
this deduction of thirty per cent to increase that fund was a gross 
breach of trust. 

That the exorbitant sums which the trustees voted to themselves 
with such unanimity, as the record shows, were not, in fact, by way 
of compensation for services rendered, but rather as a division of 
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this illegal gain, appears from the books and records of the associa- 
tion. The compensation or salary of the trustees was not pre- 
scribed by any by-law or regulation, but was left to be fixed by 
themselves from time to time. 

The ledger shows the salaries paid up to September 1, 1881, at a 
much lower rate than afterwards. In January, 1882, the following 
salaries from September, 1881, to February 1, 1882, were allowed and 
paid: * * Total $4,157.20. 

At the same time they unanimously voted themselves $873.49 each 
as “additional salaries for services rendered,” $4,367.45. 

Their respective salaries for the remaining 7 months of the year 
was fixed at $100 per month for the president, vice-president and 
treasurer,an increase of $100 per cent over the preceding five months, 
and $300 per month for the secretary and general manager. They 
were paid at these rates for February and March, and on the 30th 
of March, 1882, they again voted themselves an addition thereto of 
six hundred dollarseach. * * 

These “additional salaries” amounted to $1,473.49 for seven 
months, and the aggregate for these seven months was $13,324.65. 
As these “additional salaries” are voted equally to each trustee, 
without regard to regular salaries, or to apparent services rendered, 
tke conclusion is irresistible that it was a division of profits. 

Thus in the form of “salaries” or “additional salaries,” these 
trustees were exacting from the members or beneficiaries to pay 
themselves at the rate of $22,842.24 per annum for the whole board, 
and at the rate of $5,440 per annum to the secretary and gen?ral 
manager. 

II. The plan upon which this association is conducted, is against 
public policy, leads to speculation or gambling on the lives of ared 
and infirm people and is a deception and a fraud on those for whose 
benefit it is intended. 

Although it was held in the State ex rel. vs. Central Ohio Mutual 
Relief Association, 29 O. St., 399, that such associations were not au- 
thorized to issue certificates providing for the payment of mon2y in 
case of death of a member, to others than the family or heirs ; yet 
this association has been continuously engaged in such transactions, 
as the following statement will show :— 

In 236 cases “children,” were named as beneficiaries ; in 1,988 
cases, “sons;” in 967, “daughters ;” in 33, “brothers ;” in 
22, “sisters ;’ in 60, “grandchildren ;” in 146, “nieces ;” in 375, 
“nephews ;” in 313, “sons-in-law ;’ in 45, “heirs;” in 23, “es- 
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tate ;’ in 167, “self ;” in 2, “father ;” in 42, “cousins ;” in 37, 
“ daughters-in-law ;” in 27, “step-sons ;” in 59, no relation in others 
to brothers-in-law, sisters-in-law, executor, etc. 

Again the statute gives the right to assess members to raise the 
money to pay to the family or heirs of deceased members. 

In a large majority of cases the beneficiaries or others were recog- 
nized by the company as the persons to pay such assessments ; in- 
deed it is not certain but that in some cases, the member had no 
knowledge of the application made in his or her behalf. Member- 
ships were issued indiscriminately without regard to age, or prospects 
of life. It is published in the circulars or “leaflets,” which are dis- 
tributed to the public that “applicants for membership in the pre- 
ferred division,” (that is between 20 and 60 years of age), “ will be 
required to pass a thorough medical examination by some competent 
physician, and none but good risks will be accepted under any cir- 
cumstances.” 

Why no medical examination is required or was had in case of 
people over 60 years of age is easy to understand in view of the 
scheme as carried out. 

Yet the by-laws provide that applicants must be of “sound mind 
and body.” 

The sincerity of this rule may well be doubted when a medical ex- 
amination is dispensed with. Memberships were issued to persons 
between 20 and 60 years of age, inclusive, 259; from 60 to 70, 1128 ; 
from 71 to 80. 3091 ; from 81 to 86, 1074 ; thus only 259 out of 5,- 
552 members accepted, were subjected to any medical examination. 

The applications on file show that some, if not many of them, were 
at the time and had been for years, not of sound body, and some 
died shortly after they were insured for the benefit of others than 
heirs or members of the family. 

As a fact, the agents of the company, the medical examiners of ap- 
plications, the trustees and the beneficiaries, were each and all, un- 
der the plan adopted, directly interested in obtaining the worst risks 
possible to secure. An old and decrepit person, “ with one foot in 
the grave ” and the other soon to follow, was a much more profitable 
member than a sound one. 

In such a case, at least eighty per cent of the admission fee went 
to the agent who could more readily earn it when no examination 
was required, and the balance went to the “expense fund.” The 
sure prospect of an early death, stimulated the affectionate regard 
of “sons-in-law ” and others, not members of the family or heirs, to 
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advance this fee and assume the risk of paying death assessments 
that might happen before the subject of their insurance should die, 
when they would receive in the shape of an assessment, their reward 
for having selected the most dangerous risk. The more risks of 
this kind, the more assessments, out of which the trustees deducted 
from 20 to 30 per cent to pay themselves large salaries, and addi- 
tional salaries. This is in violation of all sound principles of life in- 
surance, the two material factors of which are, the rates of mortality 
of its risks and the expenses of management. It is essential to the 
success of a life insurance and to the value of insurance to the pol- 
icy-holder, that these factors be reduced to the minimum by care in 
selecting risks, and by economy of management, but in such a com- 
pany as this, the nearer the grave the better the risk. Those having 
a reasonable prospect of an early demise alone are wanted. As is 
said in a recent report of the Commissioner of Insurance of Penn- 
sylvania : “ This is worse than lotteries, faro tables, and other forms 
of gambling denounced as immoral, and punished by fine and im- 
prisonment. It is gambling in human life, and furnishes strong in- 
centives to worse crimes. It is using the name of life insurance as a 
convenient cloak for lotteries, in which greedy gamblers cheat one 
another, with stakes upon the lives of venerable paupers.” 

It does not fall within the province of the court to discuss the rel- 
ative merits of the different plans of life insurance, as between the 
old-line systems, and those formed on the co-operative or mutual as- 
sessment plan. It is enough to know that the statutes of Ohio au- 
thorize each plan, and each doubtless has its merits if properly ad- 
ministered, and demerits if not. Whatever be the system, it is the 
highest duty of the court to see that the trust is faithfully adminis- 
tered. 

This is especially true in the co-operattive or mutual assessment 
plan, where there is no reserve or surplus fund, and where the as- 
sessments to pay benefits are collected directly from the members, 
who generally do not understand the mysteries of life insurance 
management. 

These associations doubtless had their origin in the friendly and 
benevolent organizations and fraternities claiming like affiliation and 
purpose. There are other organizations having for their object the 
mutual aid, benefit and relief of their members, or the families or 
heirs, [which] when honestly and economically administered as a sacred 
trust, and not with a view to profit, are worthy the protection of law. 

Beneficence and charity are justly claimed as cardinal graces, and 
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should be fostered and encouraged, but the protection of the people 
from fraud and imposture, acting under the name of these virtues, 
should meet with special condemnation. 

Counsel for the corporation make an appeal to the court, in behalf, 
it is said, of the 4295 members, to spare the corporate life of the as- 
sociation, and simply oust it of certain franchises which it has 
abused. In support of this it is said that these members have paid 
in their money, all of which they will lose if judgment of ouster, as 
prayed for, is entered. This assumes, among other things, that there 
is no individual liability of the trustees for their unauthorized acts. 
How this is, we have not now to determine. 

This is not the case of exceptional excess of corporate power. 
The whole plan of operations and their practical exemplifications, 
manifest a carefully formed scheme to make money for the trustees. 
It is a speculative insurance company in a most objectionable fori. 
To prolong its existence, and thus enable the trustees to continue in 
such business, would be a failure of duty on the part of the court. 

Judgment of ouster 

Oxey, C. J., took no part in the decision of this case. 








Traders’ Ins. Co. vs. Farwell, et al. 





1882. | 


SUPREME COURT OF ILLINOIS. 










Appeal from Circuit Court of Cook County. 







TRADERS’ INSURANCE CO. 





Us. 


MARCUS A. FARWELL, Co.uector, ET Au.* 





Courts cannot convert themselves into assessors of property for purposes of 
taxation, and re-assess in every case where the assessor has erred in his 
judgment as to the value of property, even if the taxpayer has notified the 
assessor that the true value is less than that fixed in the assessment, and 
the collection of a tax will not be enjoined merely because of an erroneous 
judgment as to the valuation of the property, or for a mistake in deducting 

the proper amount of exemptions, where no fraud is shown. 










Messrs. Scuvuyter & Fortanssez, for Appellani. 
An assessment of the capital stock of a corporation made on a 
wrong valuation, is not uniform as to class, and is illegal. This court 
has repeatedly held that a bill will lie to restrain an illegal or fraudu- 
lent assessment. Town of Lebanon vs. Ohio and Mississippi Ry. 
Co. 77 Ill. 589 ; First National Bank vs. Cook et al. 77 id. 622; Re- 
public Life Ins. Co. vs. Pollack, 75 id. 295 ; Chicago, Burlington and 
Quincy R. R. Co. vs. Cole et al. 75 id. 591. 

The capital of the company invested in United States bonds was 
exempt from taxation. U.S. Rev. Stat. 1874, p. 736, § 3, 701 ; Bank 
of Commerce vs. New York City, 2 Black, 620 ; Bank Tax Case, 2 
Wall, 200. 

If, then, the tax on the capital stock is void by virtue of the in- 
vestment, the whole tax, including the tax on the franchise, is void, for 
a tax cannot be void in part and legal in part. Campbell et al. vs. 


* Opinion filed at Ottawa, March 28, 1882. 
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State, 41 Ill. 454 ; Johnson vs. Colburn, 36 Vt. 693; Allen et al. vs. 
Peoria R. R. Co. 41 Ill. 85; Hilliard’s Law on Taxation, 307, 313 ; 
Cooley on Taxation, 571. . 


Francis Apams and Constper H. Wittert, for Appellees, 


The franchise of a corporation is property, and subject to taxa- 
tion. Porter et al. vs. Rockford, Rock Island and St. Louis R. R. 
Co. 76 Ill. 572; State Railroad Tax Cases, 92 U. S. 603 ; Republic 
Life Ins, Co. vs. Pollak, 75 Ill. 293 ; Spencer et al. vs. People, 68 Tl. 
510 ; Pacific Hotel Co. vs. Lieb, 83 id., 603 ; Law vs. People, 87 i4., 
405 ; Union Trust Co. vs. Webber, 96 id. 354 ; Chicago, Pekin and 
Southwestern R. R. Co. vs. Raymond, 97 id. 212. 

The ground for relief set up is an alleged excessive assessment. 
This is no ground for relief in equity. Spencer et al. vs. People, 68 
Tl. 510; Republic Life Ins. Co. vs. Pollak, 75 id., 294; Adsit vs. 
Lieb et al. 76 id. 198; Porter vs. Rockford, Rock Island and St. 
Louis R. R. Co. 76 id. 595 ; People vs. Big Muddy Iron Co. 39, id., 
116 ; Gage et al. vs. Evans, 90 id., 569 ; State Railroad Tax Cases, 92 
U.S. 614. 


Dickey, J. 

This is an appeal from the decree of the Circuit Court of Cook 
County, dismissing upon demurrer the bill of appellant, seeking an 
injunction against the collection of a part of the tax upon its capital 
stock, complainant having paid part thereof, and offering to pay 
more, if directed by the court. 

The gist of the complaint in the original bill was, that the Board 
of Equalization had wrongfully determined that the paid-up shares of 
stock owned by the stockholders were worth $750,000, when in fact 
they were not worth over $625,000, and the Board had notice that 
this was so. The difference in these valuations being $125,000, if the 
latter had been adopted, the result would have shown that the taxa- 
ble portion of the capital (excluding that invested in United States 
bonds, as exempt,) did not exceed the equalized value of tangible 
property, and hence the whole tax on capital stock was wrong. 

This corporation, in its return to the Auditor, stated, in substance, 
that its paid-up stock was divided into 5,000 shares, of the nominal 
or face amount of $100 each ; that these shares had no market value, 
but “the actual value” “of the shares of stock” was “par.” The 
bill now concedes that the actual value of each of these shares was 
$125. The corporation having stated the actual value inaccurately, 
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it became the duty of the Board, under its rules, to determine what 
was the true value thereof. It did exercise its judgment, and deter- 
mined that each such share was worth $150. The bill seeks to have 
this finding set aside, upon the allegation that in fact the actual 
value of each was but $125, and the further allegation that the Board 
was notified that this was so, before and at the time of this determina- 
tion. There is no charge that the Board knew and believed that the 
valuation was wrong. The charge is merely that the valuation was 
erroneous, and that notice to that effect was given to the Board. 
Courts cannot convert themselves into assessors, and re-assess in every 
case where the assessor has erred in his judgment as to the value, 
even if the taxpayer has notified the assessor that the true value is 
less than the value fixed in the assessment. 

By an amendment to the bill, it is charged that that part of the 
capital of this company which was invested in United States bonds 
was, in fact, worth $535,000. This being exempt from State taxation, 
that entire amount should have been deducted in finding the vaiue 
of the part of the capital subject to tax, and the bill shows that only 
$500,000 was so deducted. The court is asked to correct this mis- 
take. The appellant, in his return to the auditor, states: “'The 
amount of capital stock paid up, all of which was on May 1, 1880, 
and now is invested in bonds of the United States, not subject to 
taxation, is $500,000.” The bill now says this capital was and is in 
bonds of the United States, which were and are worth their face and 
& premium of seven per cent, and says also thet the Board was noti- 
fied of this at the time of the assessment. The return does not state 
the amount of bonds, on their face, held by the company. It says 
$500,000 was invested in United States bonds. If it is true that the 
cash capital was $500,000, and that this was invested in bonds of the 
United States when the same were at a premium of seven per cent, 
it follows that on their face the bonds held by this corporation 
amounted to but a little over $467,289, instead of $500,000. 

Nor can we infer, even if this were otherwise, that the Board of 
Equalization (after finding the actual value of the shares, in their 
judgment, to be $750,000, when the company had reported their 
actual value to be par, or $500,000, which is now conceded to have 
been $625,000,) are to be charged with fraud if they failed to listen 
to and believe the corporation when it claimed and gave notice that 
the value of its United States bonds was in fact -$535,000, although 
by its own report it had said they were worth but $500,000, and this, 
too, when no statement of the size or number of the bonds so held 
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was given to the board, and no proof offered upon the subject, by 
the production of the bonds or otherwise. 

The demurrer to the bill was properly sustained, and the decree is 
therefore affirmed. 

Decree affirmed. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


DAVIS et At. 
Us. 


NIAGARA INS. CO.* 


Complainants were appointed agents of the defendant in this State, and con- 
tinued to act as such from year to year, the State Auditor each year, at re- 
quest of defendant, designating the complainants as the defendant's agents, 
as required by statute. Before the fiscal year of 1881 was closed, defendant 
revoked the agency of complainants. 


Held, that the appointment was revocable at the will of the defendant. 

Held, further, that there was nothing in the fact of designating the complain- 
ants as defendant’s agents for the year 1881 by the State Auditor, affecting 
the right of defendant to revoke the appointment at any time. 


Lawrence Provuproor, for Defendant. 
Scuvuyter & Foitansserz, for Complainants. 


Buiopeett, J. 
This is a suit by complainants for the recovery of damages from 
defendant, on the ground that the defendant unwarrant- 
ably revoked the authority of plaintiffs to act as defend- 
ant’s agents in the city of Chicago. The proof shows, and 


without dispute, that on or about February 1st, 1875, the defendant 


* From Chicago Legalj News. 
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appointed the plaintiffs its agents, to place risks and transact its busi- 
ness in this city. A commission or appointment to the plaintiffs as 

such agents, was issued by the defendant, empowering them to trans- 
act the business of insurance, for the defendant and as its agents, 

subject to the rules and regulations of the company, and instructions 
to be from time to time given by its officers, with no limitation as to 
the time the agency was to continue. The complainants entered upon 
the performance of their duties as such agents—-from year to year 

afterward the defendant in its report to the:Auditor of this State, 
and in taking out its annual licenses and certificates for the transac- 
tion of business in this State, named the plaintiffs among its author- 
ized agents. In January, 1881, defendant, by letter from its secre- 
tary to the Auditor of State, designated certain persons, among 
whom were the plaintiffs, to act as agents of the defendant in this 
State, for the then ensuing year ; and the auditor, in pursuance of 
this request, issued a license to the plaintiffs as such agents, and 
plaintiffs continued to act as such agents for defendant, up to the 
first day of May last, when their agency and power to act for and in 
behalf of defendant was revoked, and the business transferred to 
other persons. 

The plaintiffs contend that, by the action of the company at the 
beginning of the year, in requesting from the auditor that they be 
named among the defendant’s agents, they were appointed and made 
agents of the defendant for the entire fiscal year, from the first day 
of January, 1881, and elaimed to recover as damages the commis- 
sions they would have earned upon the business they could have 
transacted for the defendant during the year, basing their estimate 
of the probable amount of such business and earnings upon the re- 
sults of their business in previous years. 

Defendant insists that the appointment of plaintiffs as such agents 
was to continue only during the pleasure of the defendant—that it 
was a delegation of power revocable at will, and that defendant 
could, and did, rightfully terminate the plaintiff's agency in May last. 

There is certainly nothing in the original appointment or commis- 
sion which expressly, or by implication seems to bind defendant to 
continue the agency of plaintiffs for any specified time ; nor do I 
think the fact that the defendant, in complying with the statute of 
this State from year to year, designated the plaintiffs as its agents 
necessarily implied any agreement or intention to continue plaintiffs 
as such agents for the ensuing fiscal year, or for any special time. 
It would certainly be a great embarrassment to the business of all 
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foreign insurance companies, doing business in this State, if by nam- 
ing or designating any person to the auditor to act as agent for the 
company, such person’s agency could not be terminated for twelve 
months, or until the end of the fiscal year. It would put the com- 
panies, bound hand and foot, into the hands of their local agents, and 
transfer the management of their affairs and business from their 
boards of directors and executive officers to these agents. Such a 
request means no more than that while the company sees fit to deal 
with the person named as its agent, he is to be treated as such by the 
auditor and the public dealing with him under the law, but it cre- 
ates no obligation on the company to retain the agent for any certain 
time ; if the appointment was revocable in the first place, it is cer- 
tainly not made irrevocable by any such request to the auditor. 

Plaintiffs have also offered some evidence as to promises held out 
to them by Mr. Goodrich, the secretary of the company, in March 
last, in regard to the prospects of business for the ensuing year, and 
indicating a change of policy as to risks, and an intention to increase 
their business. But this cannot be construed into an agreement to 
change the terms of plaintiffs’ appointment from an agency at will 
to an agency for a fixed term, and besides there is no proof that Mr. 
Goodrich had power to bind his company in any such manner. 

I, therefore, conclude that this was and continued to be a mere 
agency at the will of the defendant, and that no right of action ac- 
crued to plaintiffs by its revocation. 

Plaintiffs non-suited. 





Becker vs. Farmers’ Mut. Ins. Co. 


SUPREME COURT OF MICHIGAN. 


Error to Wayne. 


BECKER 
US. 


FARMERS’ MUTUAL INS. CO.* 


There is nothing in the recognized law of insurance which would authorize an 
insurance company to so change an existing policy as to create a forfeiture 
on account of vacancy of the building insured. Leaving property vacant 
is not such a change of risk as would without express agreement avuid the 
policy. 

New by-laws adopted by the company cannot be allowed to destroy express 
contracts, and a contract once made with a member of a mutual company 
cannot differ in its essence from one made with any one else. 


J. W. Donovan and C. I. Warxer, for Plaintiff and Appellant 
Gro. V. N. Lorurop, for Defendant. 


CAMPBELL, J 

Becker sued on a policy of fire insurance, which was defended by 
the company on the ground that the premises were vacant at the 
time of the burning, and the court below sustained the defense. 
The policy contained no clause suspending or destroying the policy 
for this cause, but more than a year after its issue a by-law was 
passed by the directors (to whom the power of making by-laws 
seems to have been given) whereby a policy was made to cease on 
twenty days’ vacancy of the building insured. There is some dis- 
pute concerning notice of this by-law, as well as concerning the con- 
duct of the agent in dealing with the plaintiff in regard to payment 
of premium after the alleged forfeiture. 


* Opinion filed June 21, 1882.—From N. W. Reporter. 
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We have found nothing in the recognized law of insurance which 
would authorize an insurance company to make such a radical change 
in an existing policy. It is well settled that the act of leaving prop- 
erty vacant is not such a change of risk as would, without express 
agreement, avoid the policy. Residence F. Ins. Co. vs. Hanawold, 
37 Mich, 103 ; May, Ins. 249 et sey. The effect of this by-law, if ap- 
plicable, is to add a new cause of forfeiture, and to that extent to 
work a radical change in the contract. 

It would hardly be claimed that it would be competent for any 
legislative body to change so completely the terms of an existing 
contract where there is no agreement that it shall be subject to 
change. But it is insisted that the policy itself is declared to be 
subject to the charter and by-laws, and to the laws of the State. 
But if the contract was valid when made, there was no power in the 
corporation to avoid its own agreement by one means any more than 
by another. Existing by-laws are in such cases of mutual insurance 
very properly regarded as entering into the contract and binding the 
menibers and open therefore to inquiry. But a contract once made 
with a member cannot differ in its essence from one made with any 
one else, and he cannot without his consent be brought into changed 
responsibilities, which import new terms into the agreement itself. 
Whatever force new by-laws may possibly have in regard to other 
matters, they cannot be allowed to destroy express contracts. This 
principle has been repeatedly recognized as applied not only to by- 
laws, but to other action of a similar character. See May Ins., § 552 
et ses; Ins. Co. vs. Connor, 17 Pa. St. 1386; N. E. Mut. Ins. Co. vs. 
Henry, 45 N. H. 290; Hamilton Mut. Ins. Co. vs. Hobart, 2 Gray, 
543 ; N. E. Mut. Ins. Co. vs. Butler, 34 Me., 451 ; Reven vs. Boston 
Copper Co., 15 Pick., 363 ; American Bank vs. Baker, 4 Metc., 176 ; 
Angell & Ames, Corp., 339, 345. 

Without, therefore, considering the other questions, which could 
only become important if the one already mentioned were decided 
otherwise, we are of the opinion that judgment was wrongly ordered 
against the plaintiff, and that it must be reversed with costs, and a 
new trial granted. 

The other Justices concurred. 





McCutoheon’s Appeal. 


SUPREME COURT OF PENNSYLVANIA. 


Appeal from the decree of the Court of Common Pleas, No. 1, of 
Allegheny County. 


McCUTCHEON’S APPEAL.* 


It is only in case of the assignment of a policy of insurance that once belonged 
to the assurer that the question of fraud can arise under the act. If the as- 
signment is made in good faith and without fraud it would prevail even 
against creditors; but, if not, they could avoid it. Where a wife surrenders 
a policy of insurance on her husband’s life, and a larger policy is issued to 
her, and she afterwards, through coercion, assigns the policy to a creditor 
of her husband, who pays up the premiums until the husband’s death, held 
that the creditor could not be regarded as an innocent purchaser for value, 
but that he merely took the assignment as collateral security for a pre-ex- 
isting debt or liability. 


Grorce Sutras, JrR., Esq., for Appellant. 
Joun G. Bryant, Esq., fur Appellee. 


GREEN, J. 

In Elliott’s Executive Appeal, 14 Wr., 75, it was carefully said that 
we did not intend the doctrine of that case to apply to the case of 
policies effected directly to the wife. Read, J., on page 83, used the 
following language: “ We are to be understood in thus deciding 
this case that we do not mean to extend it to policies effected with- 
out fraud directly and on their face for the benefit of the wife and paya- 
ble to her; such policies are not fraudulent as to creditors, and are 
not touched by this decision.” 

The policies in that case were effected in the name of the husband 


ua ac a a a a 
* Opinion rendered November 21, 1881.—From Legal Intelligencer. 
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and by him assigned to a trustee for his wife at a time when he was 
totally insolvent. They were held to be valuable choses in action. 
The property of the assured is liable to the payment of his debts, 
and hence their voluntary assignment operated in fraud of creditors 
and was void as against them, under the Statute of 13th Elizabeth. 

Here, however, the policy was effected in the name of the wife, 

and in point of fact was given under an agreement for the surrender 
of a previous policy for the same amount, also issued in the wife’s 
name. : ‘ 
Now, the act of 15th of April, 1868, Pur. Dig., 802, expressly pro- 
vides that “ all policies of life insurance, or annuities on the life of 
any person which may hereafter mature, and which have been or 
shall be taken out for the benefit of, or bona fide assigned to the wife 
or children, or any relative dependent upon such person, shall be 
vested in such wife or children or other relative, free and clear from 
all claims of the Creditors of such person.” The plain meaning of 
this language is that protection shall be given to the wife, children or 
dependent relative of the assured in two distinct classes of cases. 
First, the one in which the policy was originally issued or taken out 
for the benefit of the persons named ; and second, those in which 
policies previously issued shall be in good faith assigned to those 
persons. The question of good faith or fraud only arises in the 
latter class ; that is, when the title of the beneficiary arises by as- 
signment. When it exists by force of an original issue, in the name, 
or for the benefit of the beneficiary, the title is good, notwithstand- 
ing the claims of creditors. In other words, the very object and 
purpose of the act was to enable insolvent persons to make pro- 
vision in this way for their families or dependent relatives, which 
should be good and effective as against, and free and clear of, all 
claims of creditors. There is no anomaly in this, nor any conflict 
with the letter or spirit of the Statute of Elizabeth, because in such 
cases the policy issued, being at no time the property of the assured, 
no question of fraud in its transfer could arise as to his creditors. 
It is only in case of the assignment of a policy that once belonged 
to the assured that the question of fraud can arise under this act. 

If the assignment was made in good faith and without fraud it 
would prevail, even against creditors, but if not, they could avoid it. 
It was just here, in failing to observe this distinction, that the 
learned Master and court below fell into error. The Master inferred 
the fraud from the mere fact of insolvency, but that inference, as we 
have seen, is not warranted in such a case as this. In all other re- 
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spects the findings and conclusions of the Master were in favor of the 
appellant, and we concur in their correctness. 

No appeal has been taken from the finding that the assignment by 
the appellant to Wilson was obtained by undue influence and coer- 
cion of her husband, and therefore that fact must be now considered 
as conclusively determined. 

Nor do we see any reason to doubt the correctness of the Master’s 
finding on this subject, even if it were an open question. We con- 
sider that he is equally correct in his conclusion that Wilson cannot 
be regarded as an innocent purchaser for value. He merely took 
the assignment as collateral security for a pre-existing debt or liabil- 
ity. He paid the maturing premiums voluntarily, and is, of course, 
entitled to have them returned with interest from the time of their 
payment. The Master also rightly determined that, as none of the 
McCutcheon creditors were impugning the validity of the assign- 
ment to Wilson, it was not affected by the circumstances that he con- 
cealed the fact of his holding it from them when the composition 
was effected. It follows that the decree of the court below must be 
reversed and modified. 

Decree reversed, and record remitted for further proceedings ; and 
it is ordered that the fund in the court below be distributed by 
awarcing to Sarah Ann Wilson, executrix of John Wilson, deceased, 
the full amount of all premiums paid by him and by his said execu- 
trix, together with interest on such payments from the time they 
were respectively made, and the remainder of the fund to Clarissa 
McCutcheon, the appellant, the costs of this appeal to be paid by 
the appellee. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT 


DISTRICT OF INDIANA. 


SAMUEL B. BAXTER ert at. 
US. 


HARTFORD FIRE INS. CO.* 


The policy was ‘‘on grain seeds and sacks, their own or held by them in trust 
or on commission, or sold but not delivered,” contained in their elevator. 
A part of the wheat in the elevator was delivered by farmers under an in- 
strument specifying the amount and grade as on store, and concluding 
‘Wheat in store subject to our charges. Fire at owner’s risk.” 


Held, that the insured was not obligated to return the identical wheat to the 
farmers, but only a like quantity of like’ grade, or its money value, and the 
title was in the insured, who might cover not merely his own charges as 
bailee, but its full value. 


Held, that the stipulation with the vendors did not prohibit such insurance or 
amount to an understanding that it should not be effected. The insured 
was liable for fire resulting from carelessness, notwithstanding the stipula- 
tion. 


Demurrer sustained. 


Daviv Tourrrr, for Plaintiffs. 
Harris & Carxiys, for Defendants. 


GresHamM, J. 
This is a suit on a fire policy issued by the defendant to the 
plaintiffs, “on grain seeds and sacks, their own or held by them in 
trust or on commission, or sold but not delivered,” contained in 
their elevator at Rochester, Ind. The elevator and its contents were 
destroyed by fire. 
As to 2,238 bushels of wheat in the elevator at the time of the fire 


* Decision rendered June 24, 1882. 
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it is averred in the third paragraph of the answer that this wheat 
was delivered to the plaintiffs by farmers after the insurance was 
taken, every one of whom, at the time of such delivery, received and 
accepted from the plaintiffs a written instrument or contract, specify- 
ing and describing the amount and character of wheat by him de- 
livered, and concluding as follows: “ Wheat in store subject to our 
charges. Fire at owner's risk.” 

It is also averred that it was not the intention of those depositing 
the wheat, or the plaintiffs, that it should be covered by the policy 
sued on, and that at the time of the fire the plaintiffs had in the 
elevator wheat of their own. 

These facts are pleaded against a recovery for more than the 
plaintiffs’ lien, for charges on the 2,238 bushels of wheat. 

The plaintiffs demur to the third paragraph of the answer. 

It is urged by the defendant’s counsel that the wheat described in 
the paragraph demurred to was held on deposit, under an agreement 
between the depositors and the plaintiffs, that it was not to be in- 
sured, and that, therefore, the plaintiffs, who were bailees, had no 
authority to put it under their policy, and charge the depositors, 
who were bailors, for insurance. 

The plaintiffs were commission merchants, mania in buying and 
selling grain, and in connection with their business they owned and 
operated an elevator in the usual way. Those who deposited wheat in 
this elevator took receipts for the same, knowing that it could never be 
distinguished from the mass with which it was mingled, and that 
the plaintiffs could and would sell and ship it as their own in the 
course of their business. 

It is not claimed that this 2,238 bushels of wheat was to be kept 
separate from other wheat in the elevator of the same grade. 

The title of this and other wheat deposited in the elevator as it 
was, remained in the depositors, or it passed into the plaintiffs. The 
contract between the plaintiffs and the depositors was, not that the lat- 
ter should on demand receive the identical wheat stored in the elevator 
but that the plaintiffs should deliver wheat equal in amount and grade 
to that deposited, or account for its value. Being authorized to sell the 
wheat on their own account as fast as it was deposited in the ele- 
vator, I think the plaintiffs had such an interest in it as authorized 
them to insure it for its full value. They were under no obligation 
to return the identical wheat stored in their elevator, and no one ex- 
pected them to do so. Carlisle vs. Wallace 12 Ind., 252 ; Johnson vs. 
Brown, 37 Iowa, 200. 
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But, on the theory that the title to the wheat described in the par- 
agraph demurred to remained in the depositors, and that they took 
their risk of loss by fire, under their contracts with the plaintiffs, 
still the latter were liable for its value if fire should result from 
carelessness on the part of their employes, and they had a right 
to protect themselves against this liability by insuring the wheat for 
its full value. 

And further, if this wheat remained the property of the depositors, 
as bailors, there was nothing in their contracts with the plaintiffs, 
which prohibited them as bailees, from insuring it for its full 
value. The defendant was not a party to these agreements. 

It is true there is an averment in the paragraph demurred to that 
it was not the intention of the depositors or the plaintiffs that the 
wheat should be covered by the policy sued on, but that is only the 
pleader’s construction of the instrument or contracts which the de- 
positors received from the plaintiffs. 

Demurrer sustained. 





1882. } Germania Life Ins. Co. vs. Rudwig, ete. 


KENTUCKY COURT OF APPEALS. 
Appeal from Jefferson Common Pleas Court. 


GERMANIA LIFE INS. CO., or New York 


vs 
RUDWIG, eErc.* 


Representations of an applicant for insurance, which did not affect the risk, 
and which could not have influenced the action of either party in making 
the contract, although untrue, will not forfeit the policy, if made in good 
faith, even though the representations be made a part of the contract, and 
it provides that the policy shall cease if they be found in any respect 
untrue. 

In this case, the insured stated that he was insured in another company for 
$5,000. He had been insured in that company for $10,000, but the policy 
had ceased by reason of his failure to pay a premium. 

Held, that this untrue statement did not forfeit the policy. 


The act of February 4, 1874, which provides that the statements of the insured 
shall not be deemed warranties, was but declaratory of the law as it then 
existed in this State, and the case of the Farmers’ and Drovers’ Insurance 
Company vs. Curry, 13 Bush, in so far as it holds that that statute applies 
only where the policy is silent as to the effect of the statements of the in- 
sured, is overruled. 

Although the agent of the company to receive premiums had no right to alter 
the terms of the policy, yet, having received premiums upon the condition 
that the policy should not be forfeited by reason of the insured traveling 
beyond the limits prescribed in the policy, the company having received 
those premiums from the agent, and being in court claiming their right to 
retain them, have ratified his acts and waived their forfeiture. 


Wa. Rerecgsg, for Appellant. 
P. B. Murr and Youna & Trasve, for Appellees. 


Pryor, J. 
This action was instituted in the Jefferson Court of Common Pleas, 
* Decision rendered April 13, 1882. From Ky. Law Journal. 
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by Rudwig & Banchart (the appellees) vs. The Germania Life Insur- 
ance Company, of New York, on a policy of life insurance, by which 
the life of Bernard H. Gottshelf was insured for their benefit. At 
the time the policy was issued, Gottshelf was a resident of the city 
of Louisville He removed from that city to Vicksburg, Mississippi, 
and died near the latter city, of yellow fever, on the 7th of September, 
in the year 1878. 

The petition contains the usual averments essential to a cause of 
action on such a policy. In the 2d paragraph of the answer, or that 
portion of it necessary to be considered, the company alleges that 
the policy was issued on the faith of a written declaration by the 
plaintiffs and Gottshelf, dated in April, 1869, and made part of the 
contract of insurance, by the terms of which it was provided, that it 
should become void, or inoperative, if the declaration made, or any 
part of it, should be found in any respect untrue. 

It is further alleged, that the following statements, found in the 
declaration made, and upon which the policy is based, were false. 1. 
The plaintiff stated in the declarations, that Gottshelf was then in- 
sured for $5,000, in the Aditna Life Insurance Company, which was 
untrue. 2. That Gottshelf was born February 5, 1819, when, in fact, 
he was born the 5th of February, 1816. 3. That Gottshelf’s father 
died of old age (93 years old), when he died of nervous apoplexy, at 
the age of 82 years. 4. That Gottshelf’s mother died of old age (72 
years old), when she died at the age of 65 years, of paralysis of the 
lungs. 

It is alleged that all of these statements were untrue, and the de- 
fendants did not discover that they were false until after the death 
of the assured. 

A reply was filed to this answer, and also a rejoinder by the de- 
fendant. It is insisted that the denials contained in the reply of the 
facts alleged by way of defense in the answer, are not sufficiently 
specific, and therefore, the statements of the answer must be regarded 
as true. The reply denies that the declaration filed with the answer 
contains any untrue statement, and further alleges that all of the 
statements therein contained, are fair and true answers to the ques- 
tions asked, and then proceeds to deny specially each averment of 
the answer, with reference to the particular statement said to be false. 
We think the reply made an issue, and placed the burden on tie de- 
fendant, of sustaining his answer by proof. 

The third paragraph of the answer avers that the policy provided 
that if Gottshelf should visit, between the first day of July and No- 
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vember, without the consent of the defendant, those parts of the 
United States which lie south of North Carolina, Tennessee, Arkansas 
and Karsas, the policy should cease, and that, without its knowledge 
or consent, the said Gottshelf visited, between the first day of July 
and the first day of September, 1878, the town of Beachland, in 
Warren County, Mississippi, which place is south of the prohibited 
line, and there died of yellow fever, on the 7th of September, 1878. 

The appellees, for reply to this paragraph of the answer, admit 
that the assured Gottshelf removed to Mississippi in the year 1870 ; 
that this was done with the knowledge and consent of the company, 
and, in consideration of said removal, the defendant required the 
appellees to pay, and they did pay an extra premium of thirty dol- 
lars for two years, and until they were notified by the defendant that 
no further extra premium would be required, and the regular pre- 
miums were accepted afterwards by the defendant in full of all claims 
upon said policy. 

To this the appellant rejoins, and admits that on the 19th of August 
1870, for an extra premium of thirty dollars, it gave the plaintiff a 
written permit that Gottshelf might reside or travel in Mississippi 
until, but not after, July 1, 1871, and that on the 17th of August, 
1871, for another extra premium of thirty dollars, it gave the plaint- 
iff another written permit that Gottshelf might reside or travel in 
Mississippi until, but ngt after July 1, 1872, denies that it ever co1.- 
sented to any visit or aaa of residence after the limitation of the 
second permit, or that it accepted any premiums after July 1, 1872, 
with any knowledge that Gottshelf resided, or was or had been at 
any time since 1st of July, 1872, in the prohibited territory. 

There was a surrejoinder filed to this rejoinder, in which the ap- 
pellees deny that the defendant never accepted any premium after 
the 1st of July, 1872, with any knowledge that the said Gottshelf re- 
sided in Mississippi after July 1, 1872, and denies that defendant did 
not know until after the death of Gottshelf, that he had resided or 
traveled in Mississippi after the Ist of July, 1872, and the pleader 
then proceeds with the other denials, in the same manner. This, 
certainly, is bad pleading, and would be so held but for the reply, 
which sets up specifically the consent of the company to the removal 
and its acceptance of the premium with a knowledge of that fact. 
The rejoinder, in fact, made the issue, except as to the terms of the 
consent alleged to have been specially given. The condition upon 
which the consent was given for the years 1871, and 1872, as alleged 
by the appellant, are admitted as true. 
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While the denial that the company had no knowledge, raises no 
issue, an averment that the company knew, and consented to the re- 
moval, is sufficient, and this averment is found in the reply traversed 
by the rejoinder. The surrejoinder may be regarded as out of the 
record, and the issue is formed, the appellees admitting the condi- 
tional consent alleged to have been given by the company, in the 
years 1871 and 1872. 

In determining the questions involved in this case, we will proceed 
to consider, first, the effect of the declaration by the assured, of the 
existence of certain facts that, by the agreement of the parties, con- 
stitutes the basis of the contract evidenced by the policy. 

There is proof conducing to show that Gottshelf was not insured 
in the Aitna Life Insurance Company at the date of the policy, the 
insurance in that company having expired some time previous to the 
date ef the insurance with the appellant. It is also questionable 
whether the insured was born on the 5th of February, 1816, or the 
5th of February, 1819. 

There is proof also tending to show that Gottshelf’s father died 
at the age of 82 years instead of 93 years old, and his mother died 
at the age of 65 and not 72 years old, as stated, and that his father 
died of nervous apoplexy, and his mother of paralysis of the lungs, 
instead of old age, as stated in the declaration made. The policy of 
insurance provides that the insurance is made in consideration of the 
representations made to them in the application for this policy, and 
further provides, “if the declaration made by or for the assured, or 
any part thereof, forming part of this contract,and upon the faith of 
which this contract is made, shall be found in any respect untrue, 
the policy shall cease, and be null, void, and of no effect, and the 
company shall not be liable for the sum assured, or any part thereof.” 
There is no denial made by the appellees as to the character of the 
statements made in the application for the policy, and the principal 
question on this branch of the case made by counsel for the appel- 
lant, is, that the court erred in failing to instruct the jury, or to ad- 
judge, as a matter of law, that the statements contained in the ap- 
plication were made material by the contract of insurance, and if 
not substantially true, although immaterial to the risk, the policy is 
avoided. In other words, if any of the statements made, however 
immaterial to the risk, were untrue, whether made with a fraudulent 
purpose, or from ignorance as to the truth or falsity of the statement, 
the appellees cannot recover. Several cases have been cited by 
counsel having a close analogy to the case before us, and a careful 
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consideration of those, as well as other cases to which our attention 
has been called, go far in support of the position assumed by coun- 
sel. Miles vs. Connecticut Mutual Life Insurance Company, 3 Gray; 
Campbell vs. New England Life Insurance Company, 98 Mars.; 
Connover vs. Massachusetts Life Insurance Company, 3 Dillon, 321 ; 
Anderson vs. Fitzgerald, 4 Home on Trust Cases. 

These cases all proceed upon the idea that the parties themselves 
have determined that all the minute questions and answers contained 
in such declarations shou!d become a part of the contract, and the 
only inquiry to be made by a court or jury is, whether the statements 
made are true or false. As to the statements made in regard to the 
age of the insured, and the respective ages of his father and mother, 
and the cause of their death, the jury has, by a special finding, said 
they were true, and this obviates the necessity of passing upon the 
errors assigned, as to these findings, unless, as is asserted by counsel, 
the special findings are not sustained by the evidence. The deposi- 
tion of one Eldod is taken in the kingdom of Bavaria, who states that 
he is the keeper of the register of births and deaths of a Jewish 
congregation, in Aleinerdlinger, kept and furnished by law, and from 
the register it appears that the father of the insured died at the age 
of eighty-two, and his mother at the age of sixty-five ; one dying of 
nervous apoplexy, and the other with paralysis of the lungs, and 
further, that Gottshelf, the assured, was born in February, 1816, in- 
stead of February, 1819. 

The son of Gottshelf states that it was the custom of the family 
to always celebrate the day of the birth of each member, and from 
this fact, and the statements there made by the father, he was sixty 
years of age at his death, and in this he is corroborated by another 
witness. The Bavarian register, without any evidence as to who 
made the record in regard to Gottshelf’s family, or how the party 
making it derived the information it purports to give, either as to 
the ages of the different members of the family, or the diseases of 
which they died, might well be held by a court or jury as insufficient 
to overthrow the statements made by Gottshelf, in order to convict 
him of falsehood, when he had no motive to act otherwise than in the 
best of faith between his creditors, who were having his life insured, 
and the company issuing this policy. These special findings were, in 
our opinion, sustained by the evidence. 

It is urged, however, that the assured, Gottshelf, was not insured 
at the time of his application in the Atna Life Insurance Company, 
in the sum of $5,000, und the jury having returned a special finding 
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to that effect, it avoided the policy. It seems that Gottshelf had 
been insured in the Aitna Insurance Company for $10,000, and that 
this insurance ceased by reason of his failing to pay the premium, in 
January, 1868. Itis shown, by an agent of an insurance company, 
that such a statement, if untrue, is not material to the risk, and it is 
not contended that it would have controlled the action of this com- 
pany in making the contract, if the fact had been known. 

We can well see how a concealment, fraudulently made, or a knowl- 
edge of like contracts with other companies, innocently withheld, 
should avoid the policy. The greater the amount of insurance, either 
for the benefit of the family of the assured, or his creditors, the less 
would be the anxiety of the assured, with reference to their protec- 
tion, and with this feeling of security on his part, it might, in some 
instances, at least, cause the assured to be less careful of his own 
health, or more liable to indulge in habits calculated to shorten life ; 
but here there was nothing withheld from the company calculated to 
increase the risk. If trusting in the fact that the AXtna Insurance 
Company was vigilant through its medical examiners, in selecting the 
subject for insurance, it had the benefit of such an examination of 
Gottshelf, so we find, at least, from the evidence in this case, that no 
injury could have resulted from this oversight, on the part of the 
assured, at the time of making the application. In the construction 
of insurance contracts, it is difficult to distinguish between a represen- 
trtion made upon the truth of which the contract was entered into, 
and an express warranty as to the truth of the representation made. 
It is very properly said that the contract of insurance is entered into 
by the company upon the faith of the representations made, but it 
is further insisted, that if made part of the contract, the representa- 
tions then become express warranties. 

If incidental to the contract, but upon the faith of which it is en 
tered into, the representation, if false, or untrue, must be material 
in order to avoid the policy, but when made a part of the contract, 
the representation made, whether material to the risk or not, if un- 
true, avoids the contract. So, in this case, if Gottshelf had made 
the statement that his father died at the age of eighty-two years, 
when, in fact, he died at the age of ninety-nine, this false, or untrue 
statement, would have rendered the contract null and void. There 
is no doubt that an insurance company relies upon the truth of the 
representation made, in either case, and equally certain, that if un- 
true, and material to the risk, no inquiry will be directed for the 
purpose of determining whether the statement was fradulently or in- 
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nocently made. The injury to the insurer is the same, but where no 
injury can possibly result to the company, where is the breach, and 
what is the penalty ? It would certainly be no breach of warranty 
in a chattel, if the quality was better than that warranted, unless the 
inferior article alone would conform to the wants of the purchaser, 
and if a breach, the damages would be merely nominal, but in regard 
to insurance contracts, that which neither increases or diminishes the 
risk, and which could not have influenced the action of either party 
in making the contract, is seized upon as a ground for forfeiting the 
entire policy, and depriving the assured, not only of all the benefits 
of the contract, but permits the insurer to retain all the premiums 
paid. 

While the contract of insurance may be peculiar to itself, “it must 
be liberally construed in favor of the insured, so as not to defeat, 
without a plain necessity, his claim to indemnity, which, in making 
the insurance, it was his object to secure. ‘There is nothing about 
an agreement for insurance intrinsically more sacred or inviolable 
than in an agreement about any other subject-matter.’” May on 
Insurance, pages 111,112. Such contracts are to be interpreted like 
other agreements, and must be governed by the same rules, good 
faith (says the same author) being especially required, as one of the 
parties is necessarily less acquainted with the details of the subject 
of the contract than the other. In the declaration made in the pres- 
ent case, itis said: “That all the answers and declarations made 
are true, and that we have not omitted to communicate, nor concealed 
any material circumstance, and we agree that this declaration shall 
be the basis of the contract for insurance of said life.” Following 
the ordinary rule in regard to the interpretation of contracts, and 
giving to this declaration its full legal effect, when inserted in the 
contract, and it is evident the parties were looking to facts that were 
material to the risk, and not to the minute statements as to the pre- 
cise age of the ancestors of the assured, their nationality, or any 
other statement not calculated to affect the risk in the slightest de- 
gree, and that could not have possibly induced the company to enter 
into the contract. 

The application, in this case, constitutes a part of the policy, an1 
that means simply that the assured has not withheld any material 
fact from the company, and when construed with the entire contract, 
means nothing else. This court, in the case of Galbraith’s Adm’rs, 
vs. The Arlington Mutual Life Insurance Company, reported in 12 
Bush, in discussing a similar question, said : ‘Vkether the-repr 2- 
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scntations alleged to have been untrue, are warranties, is not neces- 
sary in this case to decide. The first instruction quoted, made the 
liability of the appellee to depend upon the truth of every statement 
made by the assured, which was enumerated in that instruction, 
whether the risk was thereby increased or not, and, in this respect, 
was erroneous. The language is not to be taken literally, but is to 
be construed with reference to the subject-matter, and the business 
to which it relates. In the case of the Continental Insurance Com- 
pany vs. Wall, decided at the present term, the assured, in her appli- 
cation, which was made the basis of and formed part of the contract, 
undertook and warranted that the building was of the value of $3,- 
000, when, in fact, as appeared from the proof, it was worth a less 
sum. 

This constituted one of the grounds of defense by the company, 
and this court held that such a representation, although made part 
of the contract, ought not, when made in good faith, to amount to a 
warranty, or affect the rights of the parties in any way, and further, 
if a difference in the opinion of the insured, with others as to the 
value of the property insured, will defeat the recovery, it is creating 
a test difficult for a court or jury to determine, and must render 
valueless nearly every policy similar in its character in the hands of 
those who have insured. Before such a defense can prevail, it must 
appear that the party falsely, and with the purpose of deceiving the 
company or its agent, placed an over-valuation on the property in- 
sured. The case cited, was where the contract of insurance had been 
executed since the passage of the act of February 4, 1874, providing 
“that all statements and descriptions in any application for a policy 
of insurance shall be deemed and held representations, and not war- 
ranties, nor shall any misrepresentation, unless material or fraudu- 
lent, prevent a recovery onthe policy.” This act, in our opinion, was 
but declaratory of the law as it then existed in this State, and we 
find no opinion to the contrary, unless in the case of the Farmers’ 
and Drovers’ Insurance Company vs. Currey, reported in 13 Bush. 

In that case, the building was not occupied as stated in the appli- 
cation and policy. It was also encumbered by a vendors’s lien, and 
had become vacant without notice tothe company. These constituted 
the grounds of defense. This court, in that case, said: “The evi- 
dence conduced to establish the facts upon which each of the prop- 
ositions rest, and such being the case, the judgment below was re- 
versed. That the statements were material to the risk could not have 
been successfully questioned, but the court proceeds in that case to 
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discuss the effect of the act of 1874, now a part of the General Stat- 
utes, and says that statute should control when the policy is silent 
as to the effect of the statements made, but when the parties under- 
take, in the policy, to declare the meaning and effect of its stipula- 
tions, they have the right to do so, and cannot be controlled by the 
statute. The court was evidently considering the importance of the 
statements made in the policy to the party giving the indemnity at 
the time this utterance was made. The very purpose of the statute 
was to bring such representations and warranties within ‘its provi- 
sions, and to prevent the insured from losing his indemnity upon 
either a representation or warranty that was not fraudulent or mate- 
rial to the risk, and when parties have entered into an insurance con- 
tract, since the adoption of the statute, they must be held as contract- 
ing with reference to the statutory provision, and we might add, sub- 
ject to a like rule recognized by this court, regardless of the statute 
and therefore, that portion of the opinion in the case of the Farmers’ 
and Drovers’ Insurance Company vs. Currey, expressing a contrary 
view is, overruled. 

The Supreme Court held, in the case of the National Bank vs. In- 
surance Company, on a policy like this, that a representation as to 
value was not to be construed as a warranty. _ 5 Otto, 673. 

Forfeitures are regarded by courts with but little favor, and while 
the non-payment of premiums or a representation of facts fraudu- 
lently or innocently made, if untrue and material to the risk, or such 
as would induce the insurer to enter into the contract, must prove 
fatal to the policy when minute and trivial questions are propounded 
and answered, having no bearing or influence on the minds of those 
about entering into the contract, and not material to the risk, the 
‘parties cannot be affected by them. An honest belief in the truth of 
the statement made, when not material to the risk, should not avoid 
a policy, if the statement should prove to be untrue, and to adjudge 
that it works a forfeiture is contrary to the intent and meaning of the 
parties, and subversive of that rule of good faith and fair dealing 
that should enter into and form a part of every insurance contract. 

The principal question, we think, in this case, arises out of the de- 
claration and agreement made by the assured, that Gottshelf would 
not reside in or visit certain parts of the United States lying south of 
North Carolina, Tennessee, Arkansas anil Kansas, between the first 
days of July and November, without the consent of the defendant. 

Gottshelf removed from Louisville to the City of Vicksburg, and 
his creditors, the appellees, upon the payment of an extra premium 
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of $30, obtained the ecnscnt of the company (the appellant) that he 
might reside or travel in Mississippi up to July 1, 1871, and, by the 
payment of a like extra premium, obtained the appellant’s consent 
that he might reside or travel in the same State up to July, 1872. 
After this time, viz.: July, 1872, no permit was asked, or ccnsent ob- 
tained, from the company, and Gottshelf still continued to reside in 
or near Vicksburg until his death in September, 1878. The regular 
premium was paid each year from the date of the insurance until his 
death. 

It is apparent from the proof that the appellees knew, and if not, 
they must be presumed to have known the terms of the policy, and 
that by Gottshelf’s removal to Vicksburg without the consent of the 
appellant, the policy became void. It appears, from the testimony, 
that the appellees, after obtaining the written permits from the com- 
pany, proposed to the agent of the company at Louisville to continue 
the payment of the extra premiums, and were informed by the agent 
that he would notify the company and see that the policy was not 
forfeited. These suggestions were made time and again to the : gent, 
the latter continuing to inform them that it was not necessary to 
make any additional payments, and with this understanding and the 
continued offer by the appellees to pay the extra premium, the agent 
continued to receive the regular premiums and to forward the same 
to the appellant, at its office in New York, from July, 1872, till Gott- 
shelf’s death in 1878. 

Knoefel, the agent of the company, says that he has no recollec- 
tion of any such interviews or conversations had with the appellees 
as they detail, but he even fails to recollect that any written permits 
were obtained, and it is evident from the entire proof that the ap- 
pellees offered to pay the extra premiums, and were informed by the 
agent that the company would not require any additional payment. 
It must be admitted that the appellees Lnew that it was necessary to 
obtain the assent of the company to the removal and continued resi- 
dence of Gottshelf at Vicksburg, and that the agent had no power to 
modify or change the contract, but this case does not present the 
question as to the power of the agent to alter the legal rights of tke 
parties, or to change the limitations placed upon the rights of the as- 
sured by the terms of the contract. This the agent had no power 
to do. The policy informed them the agent had no such power, and, 
therefore, the appellees continued to pay the premiums when they 
knew the policy, by its terms, was forfeited, on the assurance by the 
agent that the company would not require a greater sum. They con- 
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cealed no fact from the agent, and, having effected the insurance with 
him, confided in his statements and paid the premiums as he required, 
and doubtless would have ccntinued to do so, but for Gottshelf’s death. ° 
In this case, the agent received the premiums with the understand- 
ing and agreement between himself and the assured that this policy 
was to be binding on the company. They paid it upon no other con- 
ditions, and Knoefel being the agent of the company to receive pre- 
miums, it was the duty of this general agent to have informed the 
company of what had transpired between the assured and himself. 
The power to receive the premiums is expressly given the agent by 
the terms of the policy, and if he received them after the act of re- 
moval had worked the forfeiture, what right had the company to re- 
ceive the money? They did receive it from July, 1872, until Sep- 
tember, 1878, a period of six years, and now insist upon the forfeiture, 
with the right to retain the premiums paid by the appellees. The 
company must either disclaim the act of the agent, by returning the 
money thus improperly paid, or comply with the terms of its policy. 

It has failed to do either after a full knowledge of all the facts, 
and, in our opinion, the judgment below was proper. The case of 
Wing vs. Harvey, reported in DeGex and Gordon’s Reports, English 
Chancery, Vol. 5, page 265, is very much like this. There the policy 
was avoided if the assured went beyond the limits of Europe with- 
out license from the company. Bennett, the assured, wert to Canada 
and was informed by Lockwood, the agent, that the policy would be 
good if the premiums were regularly paid. ‘They were paid for sev- 
eral years and transmitted to the home office. Onthe death of the 
assured, the company refusing to pay, it was held in the Court of 
Chancery that it was liable, even after the company had offered to 
repay the premiums with interest, that had been paid after the as- 
sured left Europe. On the policy in that case was this indorsement: 
“Tf the party upon whose life the insurance is granted shall go be- 
yond the limits of Europe, without the license of the directors, this 
policy shall become void, the insurance effected shall cease and the 
money paid to the society become forfeited to its use.” 

In the case of Insurance Company vs. Wolf, reported in 5 Ottc, 
_ the proof conduced to show that the agent was not even apprised 
of the fact that the assured had gone into forbidden territory, and 
as soon as the company ascertained that fact it directed a return of 
the premiums paid after the forfeiture and while it is held in that 
case that the knowledge of the agent did not waive the forfeiture, it 
is evident in the absence of convincing proof to the contrary, the. 
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court would have held when the company had received the premium 
for years, the presumption must necessarily be indulged that it knew 
of the removal, and in accepting the premiums waived the forfeiture. 
We are not prepared to say that the proof in this case would not 
authorize such a conclusion, but it is sufficient to say that the appel- 
lant is in court insisting on its right to retain the premiums paid 
from 1872 to 1878,nd by so doing it has ratified the acts ofits agent. 
Considering, therefore, the facts on this branch of the case in the 
ight presented by counsel for the appellant, the appellees are entitled 
to recover. 
Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 
NORTHERN GRAND DIVISION. 


Appeal from Appellate Court, First District. 


NIAGARA FIRE INS. CO., or New Yor, 


Us 
J. YOUNG SCAMMON.* ) 


A requirement of immediate notice of loss is sufficiently complied with if due 
diligence is observed under all the circumstances. 

Where notice was served three weeks after the loss, dated two weeks after, and 
it was claimed that the insured had been prevented from serving it earlier, 
by sickness or other cause, the delay was not unreasonable. 

Where the policy required that the insured shall give ‘‘ immediate notice, 
and shall render a particular account in writing, etc; also, that until 
such proofs are given, the loss shall not be payable, the stipulation does 
not require immediate proofs or .any special diligence, but only within a 
reasonable time. Such proofs are sufficient as to time if furnished within 
the time allowed the insured to sue and recover, allowing for the sixty days 
of grace given to the company for payment, or where the limitation is one 
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* Decision reudered November 1, 1881. 
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year, within ten months from the time of loss, if satisfactory reasons for 
delay are shown. 


Judgment affirmed. 


SHELDON, J. 

This was an action brought by J. Young Scammon against the 
Niagara Fire Insurance Company upon a policy of insurance issued 
by that company on January 21, 1874, for $5,000, upon the premises 
known as No. 16 Congress Street, City of Chicago, which were de- 
stroyed by fire July 14, 1874. The cause was submitted to the 
court for trial without a jury and judgment rendered in favor of the 
plaintiff for $6,700, which was affirmed on appeal to the Appellate 
Court for the first district, and the defendant appealed to this court. 

The only point made in favor of a reversal of the judgment is that 
notice of the loss and the proofs of loss were not served upon the 
company in compliance with the terms and conditions of the policy 
as to time. 

The clause of the policy in that respect is as follows: “In case of 
loss the insured shall give immediate notice thereof, and shall render 
to the company a particular account in writing of said loss under 
oath,” etc. ‘The fire occurred July 14th, 1874, written notice of the 
loss, dated July 29, 1874, was served on James B. Floyd, who was 
the local agent of the company in Chicago, August 5, 1874, and 
proofs of loss signed by the plaintiff under date of August 5, 1874, 
sworn to before a notary public under the same date with the certif- 
icate of an architect under the date of August 25, 1874, were served 
upon David Beveridge, general agent for the company in Chicago on 
April 23, 1875. In May on Insurance, § 462, it is said with refer- 
ence to notice of loss, if the notice be required to be forthwith, or as 
soon as possible, or immediately, it will meet the requirements if 
given with due diligence under the circumstances of the case, and 
without unnecessary and unreasonable delay of which the jury are 
ordinarily the judges.” This court has required such to be the rule. 
Peoria M. and F. Ins. Co. vs. Lewis, 18 IIl., 560; Knickerbocker Ins. 
Co. vs. Gould, 80 Ill., 388. In the latter case where the provision of 
the policy was: “In case of loss the assured shall give immediate 
notice thereof in writing.” The fire occurred October 9, 1871, the 
proofs of loss were delivered to the company November 13, thereaf- 
ter ; it was held that under the circumstantes of that case—the con- 
fusion and derangement of business following the great fire in Chi- 
cago of October 8 and 9, 1871, the provision of the policy for giving 
immediate notice of the loss had been complied with, so that the 
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words “immediate notice,” are not to be taken literally, but they 
mean that notice is to be given with due diligence under the circum- 
stances of the case and without unnecessary and unreasonable delay. 

The testimony of the assured in the present case was that. this and 

other policies he held, were at the time of the loss in the custody of 
the United States Mortgage Company ; that he had no description 
of them ; that he called on Mr. Sansome, agent of that company, 

- asked him for them, and he gave them to him—that “just as soon as 
I could be about I gave notice to the insurance companies.” It might 
be inferred from this that the assured had been prevented by sick- 
nes3 from giving earlier notice. We do notfeel prepared to say that 
the court manifestly erred in finling that there had been a compli- 
ance with this requirement of the policy for giving immediate no- 
tice of the loss—that there had been due diligence in giving the no- 
tice under the circumstances of the case. 

As to the proofs of loss, the counsel for the respective parties differ 
in their construction of the policy as to the time when the the proofs 
of loss are to be furnished—appellee’s counsel contending that by 
the terms of the policy they are not required to be made within any 
specified or described time; appellant’s counsel that the proofs 
should be furnished to the company with the immediate notice of 
loss, that is, should be furnished immediately. In Knickerbocker 
Ins. Co. vs. Gould, supra, the provision in the policy in regard to no- 
tice and proofs of loss was in the same words as in the policy in this 
case, viz.: In case of loss the assured shall give immediate no- 
tice thereof in writing, and shall render to the company a particular 
account of said loss in writing under oath, etc. In that case this 
court was inclined to the view of appellant’s counsel—that under 
such provision notice of loss and proofs of loss should be furnished 
to the company at the same time. But as helping to sustain that 
construction, resort was had to another provision of that policy which 
is not found in the present one. Such insurance contracts being 
signed by the insurer only and prepared by persons acting in the 
exclusive interest of the insurance company, and the language is that 
of the insurer, and hence the rule is that the provision and condition 
of the policy are to be construed most favorably for the insured- 
May on Insurance, § 175 ; Aurora Fire Ins. Co. vs. Eddy, 49 TL, 106. 

It is not said in this policy as frequently is in such policies, that 
the proofs of loss shall be made “as soon after as possible ;” nor 
that they shall be made at the same time with the notice, but only 

in case of loss the insured shall give immediate notice thereof, and 
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shall render to the company a particular account in writing of said 
loss under oath, etc., and in the same paragraph the consequences of 
failing to comply with this stipulation as to proofs is expressly de- 
clared, to wit: “ Until such proofs and certificates are produced and 
examination and appraisal permitted, the loss shall not be deemed 
proved or payable.” 

The time for the giving notice of the loss is named that it shall be 
immediate ; but the time for furnishing the proofs of loss is not 
named. To hold then, under the form of language here used, that 
the proofs are to be furnished at the same time with the notice, that 
is, immediately, and with only the delay which that term admits of, 
would not be according to the way the language would ordinarily be 
taken, and the words here used with such a construction put upon 
them, would be calculated to mislead and operate as a snare to the 
insured. If insurance companies would have promptness in the 
making of proofs of loss, they should require it in plain words, so 
that the assured may clearly see that diligence is required of him, 
and it would seem unfair to allow such a requirement of diligence to 
be hidden under the general language that proofs of loss shall be 
rendered without mentioning any time within which they shall be 
rendered. Where, as in the present case, there is nothing in any 
other part of the policy to favor such a construction, we cannot hold 
that by the clause in question the proofs of loss were to be furnished 
at the same time with the giving of the notice, that is, immediately. 
We think this a proper interpretation to apply under the authorities 
in the case of the use by an insurance company of such uncertain 
language. Such was the construction put upon the condition of a 

. policy similarly worded in Kilips vs. Putnam Fire Ins. Co., 28 Wis., 
472. We find then, that there was here atime specified when the 
notice of loss was to be given, that immediate notice was to be given, 
but that there was no time specified within which proofs of loss were 
to be furnished, and there should be a difference of construction as 
to the time of acting in the two cases; more speedy in the former 
than in the latter case. The requirement of immediate notice would 
indicate that notice was to be speedily given. The mere general 
provision that proofs of loss were to be furnished, not naming any 
time, would not suggest that there need be the use of any especial 
diligence in making proofs of loss. But, even when immediate notice 
i3 to be given, it will meet the requirement, as we have seen, if no- 
tice be given with due diligence under the circumstances of the case; 
more latitude of time should be indulged in the furnisbing of proofs 
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in this case. What then would be a reasonable time within which to 
furnish proofs of loss under the circumstances of a case when no 
time is mentioned for furnishing them ? 

The loss is not by the terms of the policy to be payable until the 
expiration of sixty days from the time of furnishing the proofs of 
loss. The insured is to have one year from the time of the loss 
within which to bring his suit ; to avail himself of which and give 
the insurer sixty days before suit is brought, the proofs under the 
policy would have to be furnished to the company within ten months 
from the time of the loss, so there is at least this limit of time, view- 
ing other provisions of the policy within which the proofs of loss 
must be furnished. 

Now, the assured did furnish proofs of loss within that limit of 
time and within about nine months after the loss occurred. 

The plaintiff testified that during the period between August 5, 
1874, and April 23, 1875, the United States Mortgage Company was 
prosecuting a proceeding in bankruptcy against him, and the ques- 
tion arose in his mind as to whether he could make the proofs while 
these bankruptcy proceedings were pending, and he names some 
other reasons which may tend to explain the delay in furnishing 
these proofs. Now, not intimating that such reasons would be suffi- 
cient to excuse the delay here, in case of a provision that the proofs 
of loss were to be furnished “ forthwith,” or as soon as possible, yet, 
they have some bearing upon the question of unreasonable delay, 
where there is the absence of a requirement of any diligence in 
making the proofs of loss. In the case of Scammon vs. Germania 
Fire Ins. Co., where the provision in the policy was that the insured 
should forthwith give notice of the loss, “and as soon after as possi- 
ble render a particular account of such loss,” ete., and where there 
was the same delay as in the present case in furnishing proofs of loss, 
we have at the present term decided that the delay was fatal to a re- 
covery. But the difference in the wording of these provisions of the 
respective policies, warrants, we think, the contrary decision which 
we make in the two cases as to the effect the delay in making proofs 
of loss. We are not satisfied that under the provisions of the policy 
in this case, the Circuit Court erred in finding the plaintiff was not 
barred of a right of recovery because of the delay in furnishing to 
the company the proofs of the loss, and the judgment of the Appellate 
Court will be affirmed. 

Judgment affirmed. 


Machen vs. Lamar Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


JOHN MACHEN, Respondent, 
vs, 


LAMAR INS. CO., or New Yorx, Appellant.* 


Evidence of the value of machinery claimed to be destroyed,made by a professed 
expert from mere statements to him by the owner as to what the machinery 
was, where there was no evidence given that such machinery was ever in 
the building, was inadmissible. No proper foundation had been laid for its 
admission by first showing the presence of the articles. 

Section 1,003 of the N. Y. Code of Civil Procedure has no application to excep- 
tions taken upon the trial of a common-law action. 

Judgment reversed. 


J. P. Murro, for Appellant. 
Hiscock, Girrorp & Doueny, fur Respondent. 


Tracy, J. 

This action was brought upon defendant’s policy of insurance 
against loss by fire to the plaintiff's building and personal property. 
The policy was for $1,500. There was a concurrent policy issued by 
the Manufacturers’ Insurance Company upon the same building and 
property, for a like amount. Part of the building covered by the 
policy was used as a wagon shop, and part as a cider mill. The 
machinery and tools in the building were included in the policy. 
The cause and all the issues therein were referred to a referee. 

There was much conflict of evidence as to the value of the building 
and the machinery and tools, the witnesses for the plaintiff and for 
the defendant differing widely in their estimates of value. 

The Referee found the total loss to be $2,360, and charged one 


* Argued March 17, 1882. Decided April 11, 1882. 
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half to the defendant. On the trial the plaintiff called, among other 
witnesses, one Herrick, a manufacturer of iron machinery, who, a 
few weeks before the trial, had visited the plaintiffs place and ex- 
amined the ruins. He saw some iron screws and shafting which had 
been burned and damaged, but not destroyed. He made no inven- 
tory. Several months before this visit this witness made an estimate 
in writing of the cost of replacing all the machinery claimed to have 
been in the building. This estimate was made by the witness with- 
out any personal knowledge of the machinery or whether the articles 
included therein were ever in the building. The plaintiff described 
the machinery to him and his estimate was made from such descrip- 
tion. He was then asked to state the amount of his estimate. This 
question was objected to as incompetent, immaterial and irrelevant, 
not based upon the knowledge of the witness, and as not calling for 
the true measure of damages. The objection was overruled, to which 
ruling the defendant excepted. The witness then answered, “ foot- 
ings of estimate $430.” The written estimate made by this witness, 
containing a detailed list of many articles, with their size, general 
description, and cost of each was then offered and received in evi- 
dence under a similar objection. From this estimate and from the 
evidence of the witness, it appears that much of the machinery esti- 
mated for was woodwork. The iron screws were not included in the 
estimate, but the iron shafting was. The shafting the witness says he 
saw was a little bent, but when straightened would be as good as 
new, this he said could be done at the nominal cost of a few dollars ; 
but the witness’ estimate included the cost of new shafting,{in place 
of that which was only damagéd, as well as the cost of new wood- 
work, which was entirely consumed by the fire. Among the articles 
mentioned in the estimate was a “boring machine,” value placed at 
$50. The witness said that a boring machine might cost from $5 to 
$500. 

The plaintiff, although examined as a witness, was not asked 
whether he correctly described to Herrick the articles included in the 
latter’s estimate, nor did he testify that the machinery included in 
such estimate, with the exception of two or three articles was in the 
building at the time of the fire. 

The witness Ingoldsby testified that a portion of the articles which 
he names were in the building two years before the fire. Thisis the 
only evidence in the case showing, or tending to show, that the 
articles contained in Herrick’s estimate were in the building at the 
time of the fire. There is no evidence showing that all the articles 
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estimated for by the witness were in the building. We think this 
evidence was improperly admitted. No sufficient foundation had 
been laid to justify the admission of this evidence. It was material, 
for it bore directly upon one of the main issues of fact in the case. 
But, in the absence of evidence proving that such articles as were in- 
cluded in the estimate were in the building at the time of the fire, 
the evilence was incompetent. 

For this error a new trial must be granted. 

Section 1,003, of the Code of Civil Procedure has no application to 
exceptions taking upon the trial of a common-law action. It applies 
only to cases in equity, where issues have been framed to enable the 
court to have the aid of a jury in determining the facts. The rule of 
law applicable to the granting of new trials by Appelate Courts for 
errors committed in the admission or rejection of evidence upon the 
trial of actions at common law has not been changed by this section 
of the code. 

As this leads to a reversal, it is unnecessary to consider and de- 
termine the other questions discussed upon the argument. 

All concur, except Rapatto, J., absent. 
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SUPREME COURT OF INDIANA. 






May Term, 1882. 


Appeal from the Grant Circuit Court. 


ALICE L. WILLCUT ) 
US. 


NORTHWESTERN INS. CO. 





A demurrer to evidence admits all facts of which there is evidence, and infer- 
ences reasonably and logically deducible therefrom, but not such as are 
forced or unnatural. The court will not weigh the evidence, but will ac- 
cept it against the demurrant in case of conflict. 

The acceptance of a medical examiner’s claim for fees, as a part payment of a 
premium from him, will not establish a custom so to do by the company. 
Where full payment was required by the terms of the policy in a mutual com- 
pany, the acceptance of such part payment will not authorize a claim for a 

proportionate amount of insurance. 

A policy provision that agents should be authorized to receive premiums only 
upon holding receipts duly signed, and could not waive policy stipulations, 

may be waived by the company. 




















Payment of premium may be made in money or in medical services, and where 
such latter payment is alleged, the doctrine of waiver should be liberally 
applied, but the waiver must be by an agent having competent authority. 

Waere by agreement with the local agent the first premium was paid in ser- 
vices, and there was evidence of an understanding with the district agent 
of a foreign company that services were to be allowed on the second pre- 
mium, in the case of demurrer it must be held that such premium was paid 
to the extent of such services. . 

The payment of such part in services did not relieve from the duty of prompt 
payment as to the remainder, unless waived. 

N tice from the company, calling for full payment, does not show that credit 
would not be given tor the services allowed, and is not a waiver of the 


right to require the remainder, nor does it excuse the duty of tendering 
such remainder, 


13882 ] Willeut vs. Northwestern Ins. Co. 623 


Ex.iort, J. 

The complaint of the appellant is in three paragraphs. The first 
alleges that the appellee issued a policy of insurance upon the life of 
Leander E. Willcut, the appellant’s husband ; that at and prior to 
the time the policy was issued the insured was appellee’s examining 
physician for Grant County ; that .the agreement between him and 
appellee was that the premium should be credited with the fees that 
should become due for services as medical examiner ; that under 
this agreement the first semi-annual premium was paid partly in 
fees and partly in money ; that afterwards Dr. Willcut examined ap- 
plicants, and became entitled to a credit of three dollars on his 
second premium ; that the appellant refused to allow the credit, 
and notified the insured that if he did not pay the whole premium 
in money the policy would be declared forfeited ; that he was ready 
and willing to pay the remainder of the premium after the proper 
credit should be made ; that the insured refused to accede to the 
demand, and forfeiture was declared. It is also alleged that the 
company is a mutual one, that the insured became a member of it, 
and that for this reason the policy could not be forfeited. It is 
further alleged that if the fees had been ratably applied it would 
have kept the policy in force until October 10th, 1878, and that the 
insured died on the 8th day of that month. 

The second paragraph is much like the first. In one material par- 
ticular there is a difference between the two. The former paragraph, 
instead of charging that an express agreement was made for the ap- 
plication of the fecs of the insured to the payment of the premium, 
alleges that by a custom acquiesced in by him and the company, they 
were to be so applied. 

The third paragraph in many respects is similar to the first and 
second ; but, omitting all reference to the agreement and custom 
concerning fees, alleges that a part of the premium was paid in 
money, and that, as the company was a mutual one, and the insured 
a member, the beneficiary was entitled to a proporiionate part of the 
insurance, although a part only of the premium was paid. 

It is to be observed of all the paragraphs of the complaint that 
they make due assessments of death, proof of death and kindred 
maiters. 

We have only outlined the complaint, and deem it unnecessary to 
give even a brief synopsis of the appellant’s answer, for the reason 
that the only question in the case arises upon the demurrer addressed 
to the evidence by the appellee. The answers were sufficient to put 
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the appellant to the proof of all the material facts essential to a 
cause of action under some one of the paragraphs of the complaint. 

There are principles applicable to demurrers to evidence which 
it is well to state at the outset: First, a demurrer to the evi- 
dence admits all facts of which there is any evidence, and all infer- 
ences which can be logically and reasonably drawn from the evidence. 
Fitz vs. Clark, thisterm ; Indianapolis &c. Co. vs. McSinn, id.; Ohio 
&c. Co. vs. Collain, 73, Ind. 261 ; Miller vs. Porter 71, id., 521; New 
Home vs. Clark 60, id., 172 ; Egan vs. Downing 55, id., 65; Andrews 
vs. Hammend, 8 Bkf., 540; McCrary vs. Fike, 2id., 374. Buller N. P., 
313. 

Second—All reasonable and natural inferences which may be drawn 
from the evidence are admitted, but forced and unnatural ones are 
not. In speaking of a party who had demurred to the evidence, C. 
J. Marshall said: “ Forced and violent inference he does not admit ; 
but the testimony is to be taken most strongly against him, and such 
conclusions as a jury might justifiably draw the court ought to draw, 
Pauling et al. vs. U. S., 4 Cranch, 219. In a note to 2 Tidd Pr., 565, 
this passage is quoted. The court will also, on the argument of the 
demurrer, make every inference of fact in favor of the party which 
the jury might with the least degree of propriety have inferred, but 
they ought not to make forced inferences.” 1 Trow vs. Haley Pr., 
509. 

Third—In considering the evidence demurred, to the court will not 
weigh it to determine whether a fact of which there is any evidence 
has or has not been proved, nor will they consider such evidence as 
is favorable to the determining party, if there be any approving 
evidence. In the book referred to it is said: “So, if the evidence 
conflict, the party demurring must admit that of his adversary to be 
true so far as it ecnflicts with his own. So, if the plaintiff calls sev- 
eral witnesses to prove the same transaction, some of whom testify 
unfavorably to him and others testify in his favor, the defendant, by 
demurring to the evidence, admits that the latter have told the truth, 
and so the court must take it, though the jury would have believed 
the former.” 2 Fields, 865. The ancient rule seems to have gone 
much further than the modern. It is said in Buller’s Nisi Prius that 
“if the plaintiff or defendant give in evidence maiter of record, or 
writings, or parol evidence on which a doubt in law arises, the other 
side may demur to the evidence, otherwise if there be a doubt 
whether the fact be well proved, for the jury may find it on their 
own knowledge.” We are satisfied that the evidence does not make 
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out a case under either the second or third paragraphs of the com- 
plaint. We find no difficulty at all in holding that the evidence is 
wholly insufficient under either of the paragraphs named, the only 
difficult questions are such as arise under the first paragraph. A 
clearer view can be presented and brevity attained by dispos:ng of 
the case reviewed with reference to the last two paragraphs of the 
complaint. 

A custom cannot be inferred from a single act. It would be a 
strained and violent inference, which should lead to the conclusion 
from one act alone that a custom existed. The only evidence in sup- 
port of the custom alleged in the second paragraph is that at the 
time the policy was written the fees of Dr. Willcut and those of an- 
other physician, which had been transferred to him, were accepted 
in part payment of the first premium. A single transaction, occur- 
ring at the very threshold of the dealings between the parties who 
have put their contract in writing, cannot be deemed proof of a 
custom. The single instance proved does not in any degree tend to 
warrant the inference that the appellee agreed to employ Dr. Willcut 
permanently, and allow him to pay the premium in services. The 
mere fact that he was allowed to make use of his own claim of three 
dollars, and that of his assignor for a like sum in payment, does not 
authorize the intendment as against the express words of the con- 
tract, that he was to pay all future premiums in that way. It would 
be a most violent and unnatural process which would lead to any 
such conclusion. 

The written contract of the parties in very explicit terms makes 
the payment of all premiums at the designated time a condition 
precedent to the right to the insurance. It is expressly provided 
that in case default is made after the payment of three or more an- 
nual premiums a paid-up or non-participating policy will be issued 
for an amount calculated in accordance with the tables used by the 
company. It is also stipulated : “If the said premium shall not be 
paid on or before the days above mentioned for the payment there- 
of, then, and in every such case, this policy shall cease and deter- 
mine, and no premium on this policy shall be considered paid 
unless a receipt shall be given therefor, signed by the president 
and secretary, and the payment and receipt of any premium less 
than the full annual shall not have the effect to continue this policy 
in force longer than three months in case of a quarterly payment, or 
six months in case of a semi-annual payment. It is further provided 
that a consideration of the contract is the payment in cash of the 
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semi-annual premium of eleven and ,%; dollars before noon on or 
before the 27th days of February and August in each year, If it 
were ccnceded that the evidence warrants the inference that the sum 
of three dollars due the insured for service as medical examiner was 
accepted in payment it would not entitle the beneficiary to recover a 
proportionate share of the insurance. The rights of the parties are 
fixed and defined by the written contract, and unless there is a new 
contract made, modifying or abrogating the original, it must control. 
We know of no case applying to such a policy in insurance as that 
under consideration—the rule that where services are performed 
under an express contract their reasonable value can be recovered 
under quantum va'ebat, although there is not a full performance. The 
ase of the Manhattan Ins. Co. vs. Hoglezee, decided by the Supreme 
Court of the United States, does not give us any light. We are un- 
able to ascertain wkat the provisions of the policy were, or upon 
what point or points the judgment was affirmed. All that we can 
learn from the case as reported in the only book now accessible, the 
Insurance Law Journat, is that the court was evenly divided, it then 
being composed of eight judges. Its opinion was delivered, and we 
are unable to learn upon what point or points the court decided. It 
is certainly very doubtful whether the rule stated can be applied to 
any contract of insurance ; but, however that may be, we do not 
think it can be applied to the one in hand. The references already 
made to it show very clearly that the parties made the payment of 
all the premiums at the times designated a condition precedent to 
the rights to any part of the insurance. The contract goes further, 
for it provides that where there is a failure to pay the premium the 
policy shall cease determine, except in cases where at least three an- 
nual payments have been made, and that in such a case a non-forfeit- 
able or paid-up policy shall issue. It cannot be doubted that the 
contract, in most explicit terms, makes the right to the insurance an 
indivisible one. Not only is it provided that failure to pay the pre- 
mium shall forfeit the policy, but an express provision is made for 
the case of a failure after stated premiums have been paid. There 
can be no implied condition or covenant where there is an express 
ene. Courts cannot thrust into a contract provisions excluded by 
the parties, nor displace those they have written in it. To do this 
would be to make, not enforce, contracts. 
If there had been a new contract, abrogating or modifying the old, 
it would be different. We do not doubt but that a contract may be 
modified, or even abrcgated, by parol. But there is not a spark of 
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evidence tending to show that this contract was so modified as to 
entitle the beneficiary to a proportionate part of the insurance upon 
a payment of a part of the premium. 

Counsel contend that, as the company is a mutual one, the rule 
applicable to companies of a different character should not apply. 
We are unable to perceive any reason upon which this position can 
rest. The policy-holder makes a contract with a corporation, and 
that contract must govern, although he is not a stranger in the literal 
sense, but a member of the corporate body. The corporation is as 
to him, as it is to all natural persons, a different and distinct person, 
and the contract has, so far as concerns the question under imme- 
diate discussion, precisely the same force and effect as though made 
with an entire stranger. All the stockholders are intended, it is true, 
but their interests are not of such a nature as to require courts to 
give their contracts of insurance a different force and effect from 
others of a similar character. In all contracts of insurance, whether 
executed by mutual insurance companies or not, there are two par- 
ties with adverse interests, and the measure of their rights is sup- 
plied by their contract. Its terms cannot be changed, nor its stipu- 
lations made nugatory because the insured is a stockholder and en- 
titled to share in the profits arising from the business of the com- 
pany. There is no principle upon which the doctrine for which 
appellant contends can be placed, and it certainly finds no recognition 
from the adjudged cases. The stipulation of a written contract are 
not the less bind‘ng because made between a corporation and one of 
its members ; nor are the rules of construction in such cases dif- 
ferent from those which obtain in contracts between corporations 
and strangers. 

We come now to the questions which arise when the case is re- 
viewed under the first paragraph of the complaint. 

It is now proper to refer to other stipulations of the policy than 
those already examined. Indorsed on the policy in a conspicuous 
place is this: “Agents having the receipts, and they only, will re- 
ceive the premiums when due or before ; but agents are not author- 
ized to waive forfeitures, to make, altar, or discharge ccn‘racts ; and 
no receipt will be binding on the company unless signed by one of 
its officers, and countersigned by the agent. No agent has authority 
in any case to waive or postpone payment of premiums, and the as- 
sured is hereby notified that the only evidence to him of the author- 
ity of an agent to receive any premiums on account of this policy is 
a receipt in printed form, signed by the president or secretary of 





623 Report of Decisions. [Aug., 


the company.” Strong as these stipulations are, it was competent 
for the insurance company to waive them. An insurer may waive, 
even by implication, the performance of conditicns written in the 
policy. Wood Ins., 176, 832. May Life Ins. §§ 360, 363. Cases 
cited by the author last referred to show that this principle has been 
applied to policies containing provisions quite as full and strong as 
those written in that declared upon in this case. The general rule 
has been repeatedly recognized and enforced by this court. Behler 
vs. The German Ins. Co., 68 Ind., 347; the United States &c. Co. 
vs. The President &c., 42 Ind., 588; the Kentucky &c. vs. Jenkes, 5 
id., 96. 

The doctrine of waiver is liberally administered where the thing 
claimed to have been waived is not of a very material character. 
Whether the company in the present instance received money or 
medical services equal in value to the amount of the premium was not 
material. Payment may be made in whatever thing of value the 
parties may agree to accept as payment. Best vs. Londen, 8 Ind. 
Whether payment was made, or was to be made, in medical services 
or in money was not the material matter. The essential thing was 
not the medium of payment, but the value of the thing given or done 
as payment. We have before us, therefore, a case where the doc- 
trine of waiver should be liberally applied in order to avert a for- 
feiture. 

It is settled that a waiver of a condition of a policy can only be 
made by an agent possessing competent authority. Franklin Life 
Ins. Co. vs. Sefton, 53 Ind., 380. We think the case cited must be 
regarded as declaring that a mere local agent of an insurance com- 
pany cannot waive any of the material conditions written in the 
policy. 

The questions which next present themselves are these: First—Was 
there a waiver of the condition that the premium should be paid in 
money? Second—lIf there was such a waiver, was it made by an 
agent having authority to act for the corporation? Of these in their 
order : First—Lenferty was appellee’s local agent at Marion, in this 
State. Dr. Willcut, the insured, was the medical examiner, and paid 
the first premium in the manner heretofore described. Before the 
second had become due he had earned three dollars as medical ex- 
aminer. Lenferty, in his testimony, said, in speaking of this matter: 
“On the day it fell due I asked him to pay the premium on the. policy. 
Don’t remember of any particular claim being spoken of at the time. 
Something was said about the premium, that the difference between 
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the amount due him and the amount due on the policy was $8.39.” 
This witness also said that he told Dr. Willcut he would write to the 
general district agent on the subject ; that he did write, and received 
an answer, which, omitting formal parts and signatures, reads as fol- 
lows: “I did not pay Dr. Willcut for the examination of S. P. Ever- 
sole, as he. wanted the examination to apply on his premium.” 
Taking all the evidence into consideration, and applying the rule 
that all reasonable intendments must be made in favor of the party 
whose evidence is demurred to, it must be held that there was a 
waiver of money payment to the extent of three dollars. It is true 
that there are some portions of the evidence which are in appellee’s 
fayor, and tend strcngly to show that there was no waiver ; but the 
course pursued precludes us from weighing the evidence, and, in- 
deed, from doing anything more than considering that which is 
favorable to the appellant. Second—We are constrained to the 
opinion that the second of the questions stated must be answered 
against the appellee. It appears from the evidence that the appellee 
is a foreign insurance company ; that H. C. Martin was its agent for 
the Northern District of Indiana ; that within the territory assigned 
he was its principal agent, and that he had no superior officer or 
agent, in this State. Under the rule declared in the recent case of 
Phenix Ins. Co. vs. Hinesley, 75 Ind., Martin must be regarded as 
representing the corporation in this State, and as clothed with author- 
ity broad enough to waive the performance of such a condition as 
that relied upon to defeat the appellant. The waiver was really of a 
non-essential matter, for whether money was actually paid or the 
equivalent in value yielded to the corporation was not of ccntrolling 
importance. If the agent had taken a certificate of deposit, or a 
draft, we suppose no serious question could have been made, and 
we cannot conceive that the principle is different because he con- 
tracted to take what was really equivalent to money, although in the 
form of professional services. Under the rule applicable, where a 
demurrer to the evidence is interposed, it must be inferred that 
Martin authorized the application of the sum due Dr. Willcut to the 
payment of the August premium, and that his act was obligatory on 
the corporation which he represented. 

Assuming, as we must, that there was a waiver ; that it was ma‘e 
by the authorized agent of the company ; that the three dollars due 
the insured for the examination of the applicant, Eversole, was a 
payment on the August premium ; what are the rights of the in- 
surer and beneficiary ? The question which faces us is not free from 
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dificulty. The sum due Dr. Willcut did not pay the premium, and 
there is no evidence from which it can be inferred that he paid or 
offered to pay the remainder of the premium. By stretching the 
rule that intendments are all against, and strongly against, one who 
demurs to his adversary’s evidence to its utmost tension, it may be 
inferred that the insured understood and intended that the sum 
should be applied to the payment of the premium, and that the 
company’s agent joined him in this, but the rule cannot be extended 
far enough to allow the inference that there was payment, or offer of 
payment, of anything more. 

Appell ut’s counsel offer two thecries in support of their conten- 
tion that, although no payment, or offer of payment, of the amount 
of the premium in excess of the value of the services was made, the 
evidence justified the recovery. The first of these is, if we under- 
stand counsel aright, that the company was bound to apply the 
sum due the insured to the premium ; that this was a payment 
pro rata, and entitled the beneficiary to a proportionate share of the 
insurance. We have already expressed our opinion that the right to 
the insurance is not a divisible one, and that the payment of the 
whole premium was a condition to a right to recover any part of it. 
But, if we are wrong in this, still there cannot, under the evidence, 
unless resort is had to violent and unnatural inferences, be any con- 
clusion that either the corporation or the insured meant that all the 
premium should beso paid. The utmost that can be claimed with 
any tincture of reason is that the value of the services should be 
credited, and the remainder paid in cash. The case of the Girard 
Ins. Co. vs. the Mutual &c. Co., decided by the Supreme Court of 
Pennsylvania, and reported in the Weekly ‘Notes of Cases, 425, de- 
cides that where the company has in its hands as dividends due the 
insured a sum in excess or equal to the premium, it is bound to ap- 
ply it to the payment of the premium, and cannot in such a case de- 
clare the policy forfeited. In this case it was said : Was it consist- 
ent for the defendant company to forfeit this policy when it had in 
its hands more than enough to pay the quarterly premium, due on 
the 14th of January ? 

It is obvious that the case cited, even if the doctrine it asserts be 
unqualifiedly accepted, does not meet the question here confronting 
us. 

The principle of that case fully applied would do no more than 
entitle the benefic:ary to treat the sum due the insured for services 
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as a payment in part of the premium, leaving unpaid the greater 
part. 

We unhesitatingly assent to the proposition that where parties 
have by their own acts placed a construction upon a contract, the 
courts will adopt and enforce the contract as thus construed. Reiss- 
ner vs. Oxley, this term ; Gibson vs. Johnson, id.; Armen vs. Har- 
den, 60 Ind., 119; Brooklyn &c. Co. vs. Dutcher, 95 U. S., 269. But, 
granting the rule and giving it the utmost force possible, it only 
brings us back again to the original difficulty. It does not enable 
us to surmount it. The construction given the contract, allotting to 
the evidence the effect most favorable to appellant, is that the ser- 
vices were to be credited and the remainder of the premium was to 
be paid in money. So the rules does not enable us to make one 
step of progress. 

The second of the theories by which appellant seeks to escape 
the difficulty caused by the failure to pay or tender the amount of 
the premium in excess of the value of the services of Dr. Willcut is 
that the act of the company excused performance. 

The law unquestionably is that, if the performance is prevented by 
the act of one of two contracting parties, the other is excused from 
tendering performance. So, too, if one party avows an intention not 
to perform, it will, in most cases, excuse the other from offering to 
perform his part of the contract. Ruble vs. Mussey, 2 Ind., 636; 
Turner vs. Parry, 27 Ind., 163; Phenix Ins. Co. vs. Hinesley, supra. 
An insurance company, by demanding more than it is entitled to re- 
ceive, and notifying the insured that nothing but a compliance with 
the demand will be deemed performance, will excuse the latter from 
tendering the premium. May on Insurance, 2d Ed., § 358. To state 
the general rule is easy enough, but to always properly apply it is a 
perplexing and difficult task. 

The single fact which appellant relies on to show that performance 
on the part of the insured was excused, that on the first day of July, 1878, 
a notice was issued by the company, and a week or two after its issue 
served on Dr. Willcut. The notice, omitting head and signature, is 
as follows: “The second S. A. premium of $11.39 on your policy 
No. 95,594 falls due at the office of the company, in Marion, Indiana, 
before noon on the 27th day of August, 1878. The conditions of 
your policy are that payment must be made on or before the day 
the premium is due, and members neglecting so to pay are carrying 
their own risk. Members should not assume that it is just as well to 


pay at any time during the-month. Agents have no right to waive 
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forfeitures or to restore lapsed policies. Upon a receipt of a proper 
certificate of good health, in accordance with its rules, and within 
one year from date of lapse, the company will restore lapsed policies. 
Please present this notice at time of payment. Prompt payment is 
necessary to keep your policy in force.” We are unable to assign to 
this notice the force claimed for it by the learned counsel for appel- 
lant. Liberal as is the rule to be applied in favor of their client, it 
will not justify the inference that the company would refuse to make 
the proper credit and receive nothing less than the whole amount of 
the premium in money. The notice is nothing more than the usual 
cne, informing the insured of the time his semi-annual premium is 
due, and calling attention to the conditions of the policy. By no 
possible intendment within the bounds of reason can it be con- 
strued as meaning that payment must be made in money, and that 
vo credit for service will be allowed. Broad as is the rule, here it 
comes to the assistance of the appellant, it will not justify the infer- 
ence that the company either meant to or did notify the insured that 
his claim for service would not be allowed in part payment. We 
cannot agree with counsel that the company repudiated any agree- 
ment with Dr. Willcut. Conceding the claim of appellant, that of 
the latter was entitled to a credit on the premium for service ren- 
dered, yet it is clear that this credit was not to be made until the 
payment of the premium, and then to be taken pro rata in payment. 

There is no evidence justifying any inference under the most lib- 
eral rule conceivable, that a credit was to be entered as the services 
were rendered. The utmost thatcan be said is that there was an 
agreement that when the premium became due it might be paid 
partly in services and partly in money. 

The case of Phenix Ins. Co. vs. Hinesley supra is essentially unlike 
the present upon the point under immediate discussion. There the 
contract required the payment of interest on premiums at the rate 
of six per cent, the company demanded seven per cent, and it 
was held that this was notice to the insured; that the company 
would not receive payment at the contract rate, and excused per- 
formance. It was said by Howk, C. J., by whom the opinion of the 
court was delivered: “Tf, as alleged, the appellant wrongfully and in 
violation of its agreement with the appellee, demanded of her that 
she should pay the interest on the outstanding notes at the rate of 
seven per cent, when six per cent only was payable thereon, and noti- 
fied her that six per cent interest would not be received, if tendered, 
and that no other or succeeding premiums would be received on the 
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policy unless the rate of seven per cent was paid on said notes, it is 
very clear, we think, that the appellee was thereby and thereafter 
excused from performances of her part of the agreement with ap- 
pellant.” The notice in the present case does not call upon the in- 
sured to do anything more than his contract required him to do. 
It notifies him that he is expected to pay according to the agree- 
ment. It apprised him of the time of payment, directed attention 
to the conditions of the contract, and warned him of the consequences 
of non-payment. . 

The solitary fact favorable to the appellant, if it can be said to be 
favorable, is this notice. The testimony of Lenferty, the local agent, 
indicates very strongly that the insured desired not to apply on the 
premium the three dollars due him for services, but desired that it 
should be paid to him. We quote from the testimony of this wit- 
ness: “In the conversation I had with him” (the insured) “he said 
there was three dollars due him, and asked who was to pay it; don’t 
think he said what he wanted to do with it. I told him I would 
write to Dr. Martin about it. I don’t call to mind which of us said 
there was $8.39 after the payment of the $3. It was prior to that 
he asked who would pay the $3. This conversation took place three 
or four weeks before the premium became due. Whether this testi- 
mony does or does not show that there was an agreement to permit 
Dr. Willeut to pay premiums in professional services is not at this 
point the inquiry. The question here is does it tend in any degree 
to prove that the company either repudiated the agreement or re- 
fused to permit the proper credit to be given? It certainiy does not 
tend to prove anything that excused the insured from tendering per- 
formance of his part of the agreement. 

Judgment must be affirmed. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


November Term, 1881. 


Appeal from the Jackson Circuit Court. 


PHQGENIX INS. CO. 
US. 


WILLIAM C. BENTON. 


An averment of the value of the property at the time of insurance is not nec- 
essary in the complaint in case of an open policy where the application 
states such value and the application is made part of the policy which is 
made part of the complaint. 

The complaint should show an insurable interest at the time of insurance and 
of loss. But it is sufficient if the complaint states facts which necessarily 
involve such interest. 

Where the evidence is conflicting and will sustain the verdict, the court will 
not hold the damages found to be excessive, simply from a preponderance 
of evidence. 

Where the application is made a part of the policy and a warranty, and a ques- 
tion inquiring what other insurance exists, is answered by stating that the 
building is insured in the N. Company for $4,000, whereas it was also in- 
sured in another company for $2,000, the failure to mention the second 
policy isa breach of warranty. 

Judgment reversed. 


FRankLIN, C. J. 

This is a suit brought by appellee against appellant on an insur- 
ance policy against fire, in the sum of $2,500, upon a stock of mer- 
chandise, store-house fixtures, and hotel furniture. 

The policy was taken out on the 18th day of March, 1880, and the 
property was destroyed by fire on the 9th day of April, 1880. 

Appellant was notified of the loss on the 17th day of April, 1880. 
This suit was commenced on the 12th day of November, 1880. And 
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upon a trial by the court, on the 7th day of December, 1880, judg- 
ment was rendered in favor of appellee for the full amount of the 
policy and interest. The errors assigned in this court are :— 

1st. Overruling the demurrer to the complaint. 

2d. Overruling the motion for a new trial. 

3d. The rejection of certain testimony. 

The cause stated in the demurrer is, that the complaint does not 
state facts sufficient. Under which the following objections are urged 
against the complaint :-— 

Ist. It does not aver that the property was, when insured, of the 
value represented in the application for insurance. 

2d. Itis not averred that the appellee was the owner of, or had any 
interest in the insured property, at the time he applied for and ob- 
tained the insurance. 

3d. It is not averred that the appellee had an interest in, or was 
the owner of the insured property, at the time it was so destroyed. 
We do not think it necessary that the complaint should aver the value 
of the property at the time that it was insured. The Aurora Fire 
Ins. Co. vs. Johnson, 46 Ind., 315. 

This was an open policy asto value, agreeing to pay such loss 
upon the. insured property as the appellee might sustain by reason 
of fire, not exceeding the amount named in the policy. The material 
averment is as to the value of the insured property that was destroyed 
by the fire, at the time of its destruction. The application stated 
the value of the property at the time of the insurance. 

The application was made a part of the policy, and the policy was 
made a part of the complaint. The value of the property at the 
time of the insurance, therefore, appeared incidentally in the com- 
plaint. But if appellant desired to show that.the application con- 
ta'ned a statement of a fictitious value of the property so as to con- 
stitute fraud and invalidate the policy, it could only do that by an- 
swer and not by demurrer. The complaint, however, should show 
by direct averment or otherwise, that appellee had an interest in the 
property at the time it was insured, and at the time of the loss. 
Home Ins. Co. vs. Duke, 75 Ind., 535; Aurora Fire Ins. Co. vs. 
Johnson, 46 Ind., 315,supra. But it was held in the latter case that 
it was not necessary to state the plaintiff's title to, or ownership in 
the property. That the proof would show the extent and value of 
the interest. There is no direct averment in the complaint of ap- 
pellee’s interest in the insured property, either at the time of the in- 
surcnee, or at the time of the loss, except by way of recital, other 
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than as contained in the application and policy which are made parts 
of the complaint. This is perhaps sufficient to require an issue to 
be presented by the appellant in its answer, as to the interest of ap- 
pellee in the insured property at the date of the insurance. But he 
then hav-nz an interest in the property does not create strong enough 
presumption that he continued to have that interest at the date of its 
loss by fire, without there being something further shown in the 
complaint in the relation to his interest at the time of the loss. Adtna 
Ins Co. vs. Kittles, this term. The complaint contains the following 
references and averments in relation to the ownership of the prop- 
erty at the time of its insurance and destruction: “That on said 
18th day of March, 1880, for, and in consideration of the sum of 
forty-three dollars and seventy-five cents paid to said defendant by 
plaintiff, defendant did insure against loss or damage by fire, the 
plaintiff's personal property in the sum of twenty-five hundred dol- 
lars, as follows, to wit:’ Then follows a description of the property 
that was insured and afterwards burned. “That all of said insured 
property was then and there consumed and destroyed by said fire, 
and the same was wholly lost to said plaintiff. * * * All of which 
loss the plaintiff without any fault or negligence upon his part has 
sustained. That this plaintiff immediately after the fire gave notice 
of his loss to the defendant. That on the 17th day of April, 1880, 
the said plaintiff rendered to the said defendant due proof of his loss 
by reason of said insured property having been consumed. by fire as 
aforesaid.” While it would have been better pleading and more 
in harmony with the precedents to have averred directly the interest 
of the plaintiff in the property insured, both at the time of the in- 
surance and the time of the loss, still we think this complaint suffi- 
ciently shows that the plaintiff had such interest in the property. 
And that it contained facts sufficient to constitute a good cause of 
action. There was no error in overruling the demurrer to the com- 
plaint. The 2d error assigned is the overruling of the motion for a 
new trial. The reasons stated for a new trial are :— 

1st. The damages assessed are too large. 

2d. The finding is not sustained by the evidence. 

3d. The finding is contrary to law. 

4th. Evidence erroneously admitted. 

The evidence in relation to the value of the property destroyed by 
the fire was very conflicting, ranging from $1,200 to $3,300. There 
was evidence clearly tending to sustain the finding of the court. 
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We cannot, therefore, say that the damages were excessive, although 
a preponderance of the evidence may tend very much that way. 

But it is insisted that there was a failure in the evidence to prove 
a performance of all the conditions precedent and warranties, and 
that the finding was contrary to law. The policy contained the fol- 
lowing clause : “ For further particulars see application on file which 
is made part of this policy, and a warranty on part of assured.” 
The application after containing questions and answers in relation to 
the location and material of the building, walls, roof, lightning rods, 
fuel used, number of rooms, and how the flues were situated, kind 
of lights used ; how premises occupied, and exposures within 100 
feet ; also, contained the following question and answer: ‘ What 
otker insurance is there upon the property, in what office, and at 
what rate?” Building in North American, $4,000. The proof shows, 
and the fact is admitted by appellee’s counsel, that the building at 
the time of this insurance was insured in the Pennsylvania Ins. Co., 
in the sum of $2,000, in addition to the $4,000 in the North Ameri- 
can Ins. Co. But it is insisted by appellee’s counsel that this 11th 
question was in relation to, and did not refer to the building, but 
to the property about to be insured, that the answer was not an an- 
swer to the question, and the question was left unanswered. 

This construction of the question might have been correct, had 
there been no answer given, but the answer given fixes what the par- 
ties understood the question to mean and refer to, and the appellee 
cannot now claim for it a different meaning. The question then 
arises as to what effect this fact may have upon the validity of the 
policy. The application concludes as follows :— 

“ And the said applicant hereby covenants and agrees to and with 
said company, that the foregoing is a just, full and true exposition of 
all the facts and circumstances in regard to the condition, situation 
and value of the property to be insured, so far as the same are known 
to the applicant and material to the risk. Dated March 18th, 1880. 
Wilbur C. Benton, applicant.” 

It can hardly be said that appellee did not know of said additional 
insurance. And there can be very little if any doubt about its being 
a material fact to the risk about to be assumed. 

The greater the insurance upon the building, the less would be the 
inducement to use care and diligence in preventing fire. And if the 
building was insured for more than it and its contents were worth, it 
would conduce to the interest of the assured to let the property 
burn, and the greater this interest is made, the more hazardous the 





633 Report of Decisions. [Aug, 


risk would be. Where the application is made a part of the policy, 
its statements are warranties. The Mutual Benefit Life Ins. Co. vs. 
Miller, 39 Ind., 475 ; The Mutual Benefit Life Ins. Co. vs. Cannon, 
48 Ind., 264; Eddy St. Iron Foundry vs. Hampden, 1 Cliff, 300 ; 
Pierce vs. Empire Ins. Co., 62 Barb., 636 ; Commonwealth Ins. Co. 
vs. Morringer, 18 Ind., 352. And in such cases both the application 
and the policy are to be construed together as one contract. Ed- 
wards vs. Farmers’ Ins. Co., 74 Ill., 84 ; Byers vs. Farmers’ Ins. Co., 
35 Ohio, 606. Inthe case under consideration the application makes 
the statements, so far as known to the applicant and material to the risk, 
covenants, and the policy expressly makes them warranties. A warran- 
ty isstyleda condition precedent,and no contract exists,unless the war- 
ranty be literally complied with. Angel on Fire and Life Insurance, 
Sec. 142 ; Ellis on Law of Fire Insurance, p. 28 ; Wood on Fire Insur- 
ance, Sec. 137,214. While a warranty relating to an existing fact must 
be literally true, or policy does not attach, that which is promissory in 
its nature is not so strictly construed. In the latter cases it has been 
held sufficient if substantially true or performed. Cady vs. Imperial 
Ins. Co., 4 Cliff, 203 ; James vs. Lycoming Ins. Co., id., 272; Grant 
et al. vs. The Lexington Fire and Life Ins. Co.,5 Ind., 23. This 
Indiana case holds that executory stipulations or promissory warran- 
ties require strict performance. And that a breach thereof, whether 
the thing warranted is material or not, renders the policy void from 
its inception. This was applying the same strictness to promissory 
warranties as is applied to warranties in relation to existing facts. 
Warranties cannot be deviated from in the smallest particular, 
whether material or immaterial, but the insured is not answerable on 
account of representations, unless they differ in material respects 
from the truth, or are departed from in a material manner. Nichol 
vs. American Ins. Co., 3 Woodb. & Min. C. C. U. S., 529; The Mut. 
Benefit Life Ins. Co. vs. Miller, supra. 

In the case at bar, according to the foregoing authorities, the answer 
to the 11th question in the application must be regarded as a war- 
ranty, and held asa condition precedent, which, if not true, makes a 
breach of the warranty, and renders the policy invalid from the be- 
ginning. 

The fact of the breach being proven and admitted by appellee, 
ther¢ was a failure in the proof of the performance of the conditions 
precedent, and the finding was not sustained by sufficient evidence 
and was contrary to law. 
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The court below erred in overruling the motion fora new trial, 
for which error the judgment ought to reversed. 

Per curiam: It is therefore ordered upon the foregoing opinion 
that the judgment below be and the same is in all things reversed, 
at appellee’s costs, and that the cause be remanded with instructions 
to the court below, to sustain appellant’s motion for a new trial, and 
for further proceedings. 


SUPREME COURT OF MICHIGAN. 


LOUIS CAUFFIELD er at. 
v3. 
CONTINENTAL INS. CO.* 


Where the application is for a term of five years, and the installment note 
provides that in case of non-payment of any one of the installments the 
policy shall be void until revived, and the whole amount of the installment 
unpaid shall be considered as earned, and the policy provides, as usual, for 
eancellation, and there are other provisions referring to the policy as a 
five-year contract, it is a policy for tive years, and not an annual renewable 
contract. 


Per Curtam. 

The plaintiff in error insists that this case resembles and is gov- 
erned by American Ins. Co. vs. Story, 41 Mich., 385, while the de- 
fendant relies upon Williams vs. Albany City Ins. Co., 19 Mich., 
451, in support of the judgment recorded in the court below. 

We have very carefully examined this case, and those referred to, 
and are of opinion that the present more closely resembles and is 
governed by the case in 19 Mich. 

The application in this case is “for the term of five years from 
the first day of March, 1878,” and there is nothing therein tending 
in any way to change or modify this clause or inconsistent therewith. 

The installment note given provides that in case of the non-pay- 
ment of any one of the installments at maturity, the policy for 


* Opinion filed January 18, 1882. 
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which this note was given shall cease and be void until revived, 
etc., and the whole amount of installments remaining unpaid on said 
policy shall be considered as earned. 

The policy contains a clause that the company may at any time 
cancel the policy, returning the unexpired premium, pro rata, 
and that the assured may at any time have the policy canceled by 
paying the customary short rates for the expired time of full term ; 
and farther provides that in ease of any loss thereunder the com- 
pany may deduct any note or installment thereof given as a con- 
sideration for the policy. 

I do not refer to the other provisions which speak of the policy as 
being one for five years, as they are but like those in the case first 
above referred to; the above provisions, however, are unlike the 
provisions contained in the American Insurance Co.’s policy, note 
and application, and which had a controlling effect in determining 
that the insurance in that case was not one unconditional for five 
years. The distinctions are apparent, and need not be specifically 
pointed out. 

Judgment affirmed with costs. 





